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RESTRICTIVE COVENANT AMENDMENT REVIEW SHEET

CASE: C814-88-0001(RCA) Z.A.P.DATE; January 4,2005
January 18,2005

C.C.DATE: February 17,2005
. . March24,2005

April 28,2005
May 12, 2005
May 19,2005
May 26,2005
June 9,2005
June 23, 2005
July 28. 3005
August 18,2005

ADDRESS: 3100-3320 N. Capitol of Texas Hwy.

OWNER/APPLICANT: Protestant Episcopal Church AGENT: Drenner Stuart Wolff
(Brad Powell) Metcalfe von Kriesler (Michele

Haussmann)
APPLICANT'S REQUEST:

To amend an existing Restrictive Covenant to allow for multifamily residential use.

AREA: 31.844 acres

ZONING AND PLATTING COMMISSION RECOMMENDATION:

January 4, 2005 - Approved the restrictive covenant amendment to allow for townhouse and
condominium (SF-6) district zoning uses (Vote: 5-4, Baker, Martinez, Pinneli and Hammond - nay).

January 18,2005 - Brought back to rescind and reconsider. However, it failed to garner the required
two Commissioners to sponsor rescinding and reconsideration.

ISSUES:

At this time the applicant and the neighborhood are working towards finalizing an agreement. The
agreement consists of reducing the height and density of the current proposal. Staff is working with
both parties in order to clarify language that may be added to create an ordinance reflecting what is to
be agreed upon. As of June 16,2005, staff does not have a signed agreement.

The applicant in this case is proposing to amend an existing restrictive covenant that was approved in
January of 1989. The restrictive covenant as it stands today, designates the property for this case as
office and retail (see exhibit A) and the owner Is proposing to amend the restrictive covenant in order
to allow for multifamily residential. The applicant is proposing 328 dwelling units.

In addition to the application to amend the restrictive covenant, the applicant has also filed an
application to amend an associated Planned Unit Development (PUD). The PUD also designates the
property for office/retail uses. This also needs to be amended in order to allow for multifamily
residential (see exhibit B). The restrictive covenant amendment is to be heard at the same hearing as
the PUD amendment. As part of the application to amend the PUD to allow for multifamily, the



applicant is requesting two variances from the Land Development Code for construction on slopes
and to the cut and fill requirements. The variance requests were considered by the Environmental
Board on October 6,2004 and were recommended with conditions (see exhibit C).

There has been substantial neighborhood opposition to the proposed change and at the November 16,
2004 Zoning and Platting Commission hearing a subcommittee was formed to see if there could be
any compromise between the neighborhood and the property owners. The first meeting was held on
November 22,2004 and several representatives from both sides were in attendance. At the meeting it
was agreed that Mr. Steve Drenner, representative for the property owner, would forward a proposal
to the neighborhood for review and the subcommittee would reconvene on December 13,2004. The
purpose of the second meeting was to find out if an agreement had been reached or if there was any
room for compromise. At the end of the meeting it was determined that a compromise could not be
reached at that time, but that dialogue between the neighborhood and the applicant would continue.
Please see attached signatures in opposition to the proposed change.

BASTS FOR RECOMMENDATION;

Staff believes the proposed multifamily use is appropriate at this location. Generally, land uses
transition from more intense uses to lower intensive uses between single-family neighborhoods and
arterial roadways. The subject tract is adjacent to Capitol of Texas Highway to the east and a single-
family neighborhood to the west. Presently, the property is proposed for an office/retail park and staff
believes that a multifamily project would be more compatible with the single-family neighborhood to
the west.

In addition, when the PUD was originally approved there was a Traffic Impact Analysis (TIA) that
was conducted. The TIA allows 6,720 vehicle trips per day for the approved office retail complex.
However, if the site were developed with 328 multifamily units, the trip generation would be
significantly reduced to 2,70 vehicle trips per day (see transportation comments).

As previously stated, the applicant has requested two environmental variances from the Land
Development Code, from cut and fill and building on slopes. The City's environmental staff
recommended the variances to the Environmental Board and the Board has recommended then*
approval to City Council. The Board believes that the current proposal will".. .provide for greater
environmental protection than the approved PUD..." Please see the attached recommendation from
environmental staff and the motion from the Environmental Board (see exhibit D).

EXISTING ZONING AND LAND USES:

Site
North
South
East
West

ZONING
PUD
PUD
PUD
SF-1
PUD

LAND USES
Undeveloped
Commercial
Undeveloped
Single Family
Single Family

AREA STUDY: N/A

WATERSHED; Lake Austin

CAPITOL VIEW CORRIDOR: No

TIA; N/A

DESIRED DEVELOPMENT ZONE: No

HILL COUNTRY ROADWAY; Yes



NEIGHBORHOOD ORGANIZATIONS!

#153 - Rob Roy Homeowners Association
#303 - Bridgehill Homeowners Association
#331 - Bunny Run Homeowners Association
#434 - Lake Austin Business Owners
#511 - Austin Neighborhoods Council
#605 - City of Rollingwood
#920 - The Island on Westlake Homeowners Association
#965 - Old Spicewood Springs Neighborhood Association

CASE HISTORIES:

There have been no recent zoning cases in the immediate vicinity.

RELATED CASES:

There is an associated PUD amendment (C814-88-0001.08) that is to be heard concurrently with this
application.

CITY COUNCIL PATE AND ACTION;

February 17,2005 - Postponed at the request of the applicant to March 24,2005 (Vote: 7-0).

March 24,2005 - Postponed at the request of the neighborhood until April 21,2005 (Vote: 7-0).

April 28.2005 - Postponed at the request of the applicant until May 12,2005 (Vote: 5-0, W. Wynn
and B. McCraken - off dais).

May 12,2005 - Postponed at the request of Council to May 19,2005 (Vote: 7-0).

May 19,2005 - Postponed at the request of staff to May 26,2005 (Vote: 6-1, D. Thomas - off dais).

May 26,2005 - Postponed at the request of staff to June 9,2005 (7-0).

June 9,2005 - Postponed at the request of staff to June 23, 2005 (Vote: 6-0, B. McKracken - off
dais).

June 23,2005 - Postponed at the request of the applicant until July 28,2005 (Vote: 7-0).

July 28, 2005 - Postponed at the request of the applicant until August 18,2005 (Vote: 7-0).

CASE MANAGER: Glenn Rhoades PHONE; 974-2775

E-MAIL: glenh.rhoades@ci.austin.tx.us
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STAFF RECOMMENDATION CS14-88-0001(RCA)

Staff recommends amending the restrictive covenant to allow for multifamily residential.

BASIS FOR RECOMMENDATION

Staff believes the proposed multifamily use is appropriate at this location. Generally^ land uses
transition from more intense uses to lower intensive uses between single-family neighborhoods and
arterial roadways. The subject tract is adjacent to Capitol of Texas Highway to the east and a single-
family neighborhood to the west. Presently, the property is proposed for an office/retail park and staff
believes that a multifamily project would be more compatible with the single-family neighborhood to
the west.

In addition, when the PUD was originally approved there was a Traffic Impact Analysis (TIA) that
was conducted. The TIA allows 6,720 vehicle trips per day for the approved office retail complex.
However, if the site were developed with 328 multifamily units, the trip generation would be
significantly reduced to 2,70 vehicle trips per day (see transportation comments). „• ^, •

As previously stated, the applicant has requested two environmental variances from the Land
Development Code, from cut and fill and building on slopes. The City's environmental staff
recommended the variances to the Environmental Board and the Board has recommended their
approval to City Council. The Board believes that the current proposal will".. .provide for greater
environmental protection than the approved PUD..." Please see the attached recommendation from
environmental staff and the motion from the Environmental Board.

Transportation

The proposed site generates significantly less trips than the originally approved use for this tract
(office/retail). The TIA was waived for this revision because of the significantly reduced trips from
the earlier application. The applicant is proposing to develop a multi family site with approximately
328 dwelling units which will generate approximately 2,070 trips per day. This is a difference of
4,650 vehicles per day less than what was approved with the original TIA. This site is still subject to
all of the conditions assumed in the original TIA and will be required to post the appropriate pro rata
share based on peak hour trips established with the TIA and as stated in the restrictive covenants and
subsequent amendments.

Design and construction of the proposed Westlake Drive will be reviewed at the time of subdivision.
At that time approval from TXDOT will be required and may modify the ultimate connection location
between the proposed Westlake Drive and Capital of Texas Highway.

As stated in the summary letter no direct access to Capital of Texas Highway is proposed.

EXISTING CONDITIONS

Site Characteristics

The site is currently undeveloped.
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developed according to City standard* as If it' were within the .

United purpose jurisdiction of the City, a> and to the extent

expressly »et forth In thla Restriction. Declarant agrees that

the Property nay remain In the status of being within the. juris-

diction of the City for limited purposes fop.̂ orty (4O) years (

from the effective date of' this Restriction, and expressly waives
•*• '

the rlffht to request and require annexation for full purposes

vithln three (3) years of the annexation for limited purposes.

The City aiay from time to tine annex all.or a portion of the . .

Property fox full purposes at any tine provided that such an-

nexations ahall.be in accordance with this Restriction and all

-̂statutory requirement* of the State of Texas regarding annexation

of territory for full purposes.

1.10 Commercial use vithln the Property shall be limited

to the commercial portions of the Property (as identified on the

Concept Plans). The remainder of th* Property shall be developed

for single family residential uses.

1.11 The uaes of the Property shall not be more inten-

sive than the uses, and shall b« subject to the restrictions, set

forth on Exhibit B attached hereto and made a part hereof for all

purposes. As to portion* of the Property within the city limits

of the City, uses shall be in accordance with the permanent zon-

ing classification* fixed in the above referenced City of Austin

Zoning Case. Development intensities a* set forth on the Concept

Plans and on £xhlbit'_B may .be subject to reduction on a lot by

. lot basis upon submittal to and review by the City of final site,

development permit plans containing full vegative~and tree survey

information and grading plans, based on. such information and

' plans ̂  . • '. • • ,. • ' . - • • ' . ' . '

1.12 . (a) The total developed area of the commercial

portions of each Tract vlthin th* Property shall not exceed the

floor-to-area ratio ("FAR") and the impervious cover ("Impervious

. Covtr") as .set'forth on the Concept Plans. ... . . .

«•
i
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EX
c.

BOARD MEETING
DATE REQUESTED:

NAME/NUMBER
OF PROJECT:

NAME OF APPLICANT
OR ORGANIZATION:

LOCATION:

PROJECT FILING DATE:

WATERSHED PROTECTION
STAFF:

CASE MANAGER:

WATERSHED:

ORDINANCE:

REQUEST:

ITEM FOR ENVIRONMENTAL BOARD AGENDA

September 15,2004

Davenport PUD (Gables Westlake)/C814-88-0001.08

Gables Residential
Jim Knight (Agent), 328-0011

3100-3320 North Capital of Texas Highway

June 9,2004

Chris Dolan 974-1881
chris.dolan@ci.austin.tx.us

Glenn Rhoades 974-2775
glenn.rhoades@ci.austin.tx.us

Lake Austin (Water Supply Rural)

West Davenport PUD (Ordinance # 890202-B)

Amendment to PUD Ordinance that includes exceptions
(variances) from Lake Austin Ordinance Sections 9-10-
383 (Construction on Slopes), and 9-10-409 (Cut/Fill).

STAFF RECOMMENDATION: RECOMMENDED WITH CONDITIONS.



M E M O R A N D U M

TO: Betty Baker
Chairman, City of Austin Zoning and Platting Commission

FROM: J. Patrick Murphy, Environmental Services Officer
Watershed Protection and Development Review Department

DATE: October 5,2004

SUBJECT: Gables Westlake C814-88-0001.08

Description of Project Area

The proposed Gables residential project is located on Lot 1 of Block D and Lot 16 of Block
E, within the Davenport West Planned Unit Development (PUD). The site is located within
the full purpose jurisdiction of the City of Austin, on the west side of the Capital of Texas
highway (Loop 360), just south of Westlake Drive. The referenced lots are currently zoned
for office and retail development per the approved PUD Land Use Plan. The two lots have a
combined acreage of 28.98 acres, and were allocated a total of 9.49 acres of impervious
cover when the PUD Ordinance (89-02-02-B) was approved by City Council in 1989. The
site is bordered by Loop 360 to the east, commercial development and undeveloped property
to the north and west, and St Stephens School to the south. The site is within the Lake Austin
Watershed, which is classified as a Water Supply Rural Watershed by the City's Land
Development Code (LDC).

The lots in question (Lot 1, Block D; and Lot 16, Block E) are subject to the Lake Austin
Ordinance (Ordinance Number 840301-F), as modified by the PUD Ordinance. Impervious
cover limitations are dictated on an individual slope category basis for development subject
to the Lake Austin Ordinance. Per the PUD Ordinance, allowable impervious cover is 5.13
acres for Lot 1, Block D, and 4.36 acres for Lot 16, Block E. In order to achieve the level of
impervious cover allocated by the PUD Ordinance, exceptions (variances for cut/fill and
construction on slopes) to the Ordinance requirements are being requested. The requested
exceptions are typical for development sites in and adjacent to the Planned Unit
Development. There is floodplain adjacent to St. Stephens Creek located at the west end of
the site. No development is proposed within the floodplain.



Existing Topography and Sofl Characteristics

The topography of the site generally slopes to the west/northwest, away from Loop 360, and
toward St. Stephens Creek. The majority of the steep slopes on the site are located between
Loop 360 and the proposed development on Lot 1. The site includes some relatively small
areas with slopes (most of which are in the 15-25% category) upon which some development
must occur in order to achieve the impervious cover limit allocated by the PUD Land Use
Plan. Elevations range from approximately 774 feet above mean sea level (MSL) at the east
end of Lot 1, to approximately 634 feet above MSL at the north end of Lot 16;

The soils on the site are classified as Brackett and Volente series soils. The Bracket! soils are
shallow and well drained, and the Volente soils consist of deep, well drained, calcareous soils
occupying long and narrow valleys.

Vegetation v .... ,v ^ -

The majority of the site is dominated by Ashe juniper/oak woodlands, with multi-trunked
Ashe juniper (cedar) intermixed with spots of Live oak and Texas oak. The project was
designed to preserve the mature oaks to the maximum extent that was feasible. A majority of
the protected size oaks are located in the floodplain, and will not be disturbed by the
proposed development. Shrubs on the site include persimmon, agarita, flaming sumac,
greenbriar and Mexican buckeye.

Tree replacements will be installed on the site to the maximum extent that is practical. As a
condition of staff support, all replacement trees will be container grown from native seed.

The Hill Country Roadway Corridor Ordinance (HCRC), as modified by the PUD Ordinance,
requires that 7.44 acres of Lot 1, and 4.32 acres of Lot 16 (for a total of 11.76 acres) be set
aside as HCRC Natural Area. This project proposes to set aside 12.7 acres of Natural Area.
As a condition of staff support, all revegetation within disturbed Natural Areas (which will
be limited to vegetative filter strip areas) will be specified to be with a native
grass/wildflower mix.

Critical Environmental Features/Endangered Species

Based on an Environmental Assessment, as well as a site visits by Watershed Protection
Staff, there are no critical environmental features located on, or within 150 feet of the limits
of construction. The issue of endangered species was addressed during the PUD approval
process, and on June 7,1990 a letter from the United States Fish and Wildlife Service was
provided, indicating that the property did not contain endangered species habitat.

«

Requested Exceptions to the PUD Ordinance Requirements

The exceptions to the PUD Ordinance that are being requested by this project are to
Environmental Sections 9-10-383 (Construction on Slopes) and 9-10-409 (Cut/Fill) of the
Lake Austin Watershed Ordinance (Ordinance Number 840301-F). As previously noted, the



site is part of an approved PUD Land Use Plan for which impervious cover was allocated on
an individual lot basis during the PUD Ordinance approval process. During the PUD
approval process, a conceptual zoning site plan for office/retail was approved for this site.
In order to achieve the level of impervious cover allocated by the PUD Ordinance, the same
exceptions (variances for cut/fill and construction on slopes) to the Ordinance requirements
that would have been required-fortfie approved conceptual office/retail plan are being
requested for this PUD Amendment. While both the approved office/retail plan, and the
proposed multi-family plan, would require the same cut/fill variance, the multi-family project
will require less than one third of the cut, and just over half of the fill required by the
approved office/retail plan. The majority of the proposed cut and fill would be from four to
eight feet. There are small areas of cut (approximately 9,855 square feet) exceeding 8 feet, to
a maximum of 16 feet. There are also a couple small areas of fill (4,995 square feet)
exceeding 8 feet, to a maximum of 10 feet. All proposed cut/fill will be structurally
contained.

Due to the topography of the site, as well as the proposed design that includes an improved
WQ Plan, impervious cover for the 15-25% slope category exceeds what is allowable under
the Lake Austin Ordinance (LAO). Allowable impervious cover for this slope category is .65
acres, and approximately .77 acres is proposed by the multi-family project. The applicant
worked diligently with Staff to reduce impervious cover on the 15-25% slopes, and the
resulting. 12 acres (approximately 6100 square feet) that exceeds what is allowable under the
LAO is still less than would have been requested with the office/retail plan. The applicant
has worked closely with CO A Water Quality Review Staff to provide a WQ Plan for the site
that exceeds the Lake Austin Ordinance requirements. The proposed capture volume depth
will be approximately double the requirement of the LAO. Treatment of ROW runoff was
not required with the approved, conceptual office/retail plan. Water Quality for the multi-
family plan will treat and remove pollutants for approximately 4.42 acres of TXDOT ROW,
and 4.2 nacres of the Westlake Drive extension ROW. The proposed multi-family plan will
provide overland flow and grass lined channels over most of the site allowing the use of
vegetative filter strips which, along with the standard WQ ponds, will result in an overall
WQ Plan that meets current code requirements (as opposed to the less stringent requirements
of the LAO). The vegetative filter strip areas will be restored with native vegetation, and an
IPM Plan will be provided. In addition, the office/retail plan was approved with on-site
wastewater treatment (septic), and the proposed multi-family project will convey wastewater
to a COA wastewater treatment facility.

Lake Austin Watershed Ordinance, Section 9-10-383, Construction on Slopes

Section 9-10-383 of the Lake Austin Watershed Ordinance limits impervious based on
individual slope category. Forty (40) percent impervious cover is allowed on slopes under
15%; ten (10) percent impervious cover is allowed on slopes between 15 and 25%; five (5)
percent impervious cover is allowed on slopes between 25 and 35%.

Lake Austin Watershed Ordinance, Section 9-10-409. Cut and Fill Requirements

Section 9-10-409 of the Lake Austin Watershed Ordinance limits cut and fill, with the
exception of what is required for structural excavation (defined as excavation required for



building foundations), to 4 feet. The Ordinance also states that all slopes exceeding a 3 to 1
ratio, that were generated by the cut and fill, shall be stabilized by a permanent structural
means.

The proposed PUD Amendment, including exceptions to the standards of the PUD
Ordinance, is recommended-by-Staff with conditions. •• -

Conditions

1. All cut/fill to be structurally contained.
2. All restoration of disturbed natural areas (including vegetative filter strips) to be with

native grass/wildflower mix.
5. All replacement trees to be Class 1 trees, container grown from native seed.
4. Provide Water Quality measures that meet all current code requirements (as opposed

to the less stringent requirements of the LAO). Provide an IPM Plan.
5. Provide a mmminm of 12.7 acres of Hill Country Natural Area (per the PUD

Ordinance, only 11.76 acres are required).

If you have any questions or require further assistance, please contact Chris Dolan at 974-
1881. ^

Patrick Murphy, Environmental Officer
Watershed Protection and Development Review Department



ENVIRONMENTAL BOARD MOTION 100604-B1

Date: October 6,2004

Subject: Amendments to the Davenport PUD Ordinance # 890202-B

Motioned By: Tim Riley Seconded By: Dave Anderson

Recommendation

The Environmental Board recommends conditional approval of the amendment to the
Davenport PUD (Ordinace # 890202-B) including the exceptions to the Lake Austin Ordinance
Sections 1) 9-10-383 - to allow construction on slopes and 2) 9-10-409 - to allow cut and fill in
excess of 4' with the following conditions:

Staff Conditions

1. All cut/fill to be structurally contained;

2. All restoration of disturbed natural areas (including vegetative filter strips to be with native
grass/wildflower mix;

3. All replacement trees to be Class I trees, container grown from native seed;

4. Provide water quality measures that meet all current code requirements (as opposed to the
less stringent requirements of the LAO);

5. Provide an IPM Plan;

6. Provide a minimum of 12.7 acres of Hill Country Natural Area (per the PUD Ordinance, only
11.76 acres required).

Additional Board Conditions

7. The construction of the level spreaders and berms associated with the vegetative filter strips
will be performed by non-mechanical equipment.

8. The project will comply with City of Austin Green Builder Program at a one star level.

Continued on back

Page 1 of2



9. Require 194-3 inch container grown Class 1 trees. Trees will be selected to provide overall
species diversity and shall have a 2-year fiscal posting (this Board condition supersedes Staff
condition 3).

10. Reduction of impervious cover for Westlake Drive by reducing the roadway lanes from four
lanes to two lanes (with appropriate turn bays).

1K Capture and treatment of 4.42 acres of right-of-way for Capital of Texas Highway (Loop
360).

12. Coal-tar based sealants shall not be used.

Rationale

The proposed amendments, on balance, provide for greater environmental protection than the
approved PUD Ordinance. The proposed amendments and conceptual design provide for greater
protection of the existing tree canopy than.tfce approved PUD Ordinance. The proposed multi-
family plan provides for greater water quality protection through the use of
sedimentation/filtration ponds and vegetative filter strips. Additionally, the applicant agrees with
the staff condition that the development will meet current code requirements relative to water
quality measures. The multi-family plan significantly reduces the required cut and fill needed as
compared to the original approved office/retail plan. Also, the multi-family plan reduces
impervious cover on slopes 15-25% and slopes greater than 35%. The applicant guarantees that
194 3" container grown Class 1 trees will be planted and that there will be a diversity of species
incorporated into the site design. The applicant states that the multi-family plan will reduce
traffic by 60%, thereby reducing associated non-point source pollution. The multi-family plan
also reduces impervious cover by downsizing the Westlake Drive extension from 4-Ianes to 2- •
lanes. The multi-family plan will also incorporate an Integrated Pest Management Program and
will voluntarily comply with the City of Austin* s Green Builder Program at the one star level.

Vote 7-0-0-1

For: Ascot, Anderson, Holder, Leffingwell, Maxwell, Moncada^ Riley

Against: None

Abstain: None

Absent: Curra

Approved By:

Lee Leffingwell, Chair

Page 2 of2
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GABLES-WBSTLAKE
DAVENPORT RANCH PAtNNED UNIT DEVELOPMENT

tJCl7T/FILL AREA

MULTI FAMILY PLAN

CUT (feet)

4-6
6-8
8-10
10-12
12-14
14-16

FILL (feet)

4 - 6
6-8
8-10

AREA(SF)

31.050
10.650
5.025
2,025 ' -

1,395
1.410
51.555SF

AREA(Sn

67.950
11.470
4,995
84,415 SF

OFFICE PLAN

CUT (feet)

4-8
8-12
12-16
16-20
20-24

FILL (feet)

4-8
8-12
12-16

AREA (SF)

85,700
52,600
23,550
14,400
11.400
187,650 SF

100,000
55,200
1.100
156,300 SF

l:\639V13\AdnUn\AREA COMPAWSON.doc\nw

• PURV't PARTNERS-
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HAND DELIVERED,
(COPY BY EMAIL)

Scott R. Crawley
3702 Rivercrest Drive
Austin, TO 78746"^

December 27,2004

Mr. Glenn Rhoades
Neighborhood Planning and Zoning Department
City of Austin
505 Barton Springs Rd
Mail room 475 «=-^— «j* «st
Austin, TX 78704

Re. Gftblcs Westlakc-Casc Number C814-88-0001.0S

Mr. Rhoades:

My fellow residents on Rivercrest Drive (approximately 75 homes), in the absence of an
official HOA, have asked me to write to you to voice and register our overwhelming
opposition to the Gables Westlake's proposed zoning change in case number C814-88-
0001.08.

After meetings with officials from Gables, discussions with city officials and careful
review of the proposal and potential implications and impact on our neighborhood, the
residents of Riverctest Drive have concluded that the proposed development is not in the
best interests of the neighborhood.

Our list of concerns is considerable and includes the certainty that the neighborhood will
be adversely affected by issues related to safety, impervious land usage and adverse
traffic patterns. In addition, we are yet to experience the full effect of several recently
completed, currently under-occupied, high density housing developments in the area (at
least one by Gables). Further to these concerns, I would ask you to make careful note of
the following points:



• The original 1988 agreement between St Stephens School, the Burmyrun
Neighborhood Association and the Owners/Developers of the land in question,
granted specific consideration to each party in carefully planning and ultimately
agreeing on equitable usage of the land. The consideration granted to the
neighborhood was an agreement that the land would not be used for multi-family
or highdensity housing. Anyjmoves to discard this agreement or its intent would
amouhtto a serious breach oT contract ~"~

• The increase in general residential development in the Davenport area and usage
of the 360 corridor over the past few years has put an enormous strain on traffic in
the neighborhood What the neighborhood requires more than anything is more
local commercial development to service the local community. Commercial
development would have the added advantage of creating captive traffic within
the neighborhood that would not require use of 360.1 understand that minimizing
or reducing traffic flow on 360 is one of the city's major concerns.

Consequentiy/lhe'Residents of Riveicrest Drive have concluded that the original ' Cr

retail/office land use, as presently permitted is preferable to the proposed multi-family
land use.

Please note the Rivercrest Drive residents' opposition to this development and notify us
of any deadlines, hearing dates or other calendar items pertaining to this application.

Tliank you for your assistance with this matter.

Yours Sincerely,

Scott R. Crawley

cc: Beverly Dorland
HankColeman
Steve Wagh
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TERRENCEMRION
ATTORNEY AT IAW

4660 BroNE RIME ROAD, CTC, fr-102
Aurrw, TKXA» 76746 .

F«C flSIZ) 147-7086'

September 23,2004
i1leffiflprel1ffimistln.rr.flom
A>1D U.S. MAIL
Mr.S. UeLcfSngwcD
400 IBrsdwood toad
Austin, Texas 78722

Re; fitSteph«a*8SchoolPropcrty-T^tP,Blo^D,Ix)tlaiidBlockEPLotl6;C8I4-
SS-0001,08; Davenport PUD/Gablcs

Dear Mr. Leffingwell:

I represent the Creek it Riverbend Homeowners Association, Himterwood Homeowners
Association md an association of property owners living in the BunnyRunPeninsultt,JUvercrcst«id
Bridgehill neighborhoods.

Reference is made to my letter to Joe Fantalion, et ftl., dated September 15,2004, a copy of
which is attached for your reference.

While I never received any response to this letter, item no. 2 from the September IS, 2004
Environmental Board Agenda entitled "Davenport PUD (Gables Westlake)" was pulled from that
agenda. It has oome to fee attention of my clients that this item may be working its way back on to
the Environmental Board Agenda of October 6t 2004.

The purpose of this letter is to request that you, as Otamrmn, direct that this matter be
permanently removed from the agenda because it seeks an advisory opinion and recommendation
regarding & re-zoning request which fe outside (he Jurisdiction of me Environmental Board to
consider.

By copy of this letter to David Smith, Awtin City Attorney, I «m requesting that he idvifie
you on tiiis matter.

Tlifi enclosed copy of my September 15,2004 letter lays out fcefegal baste for tills request;
namely that j) the request requires a re-zoning from "non-residential PUD" to "residential PUD"
before my aite plan can be considered; U) the Order or Process in Section 25-1-61 requires that
approvals be obtained in Che proper order; ili) no re-aming application has ever been filed; iv) no
site plan has been submitted to Watershed Protection Development Review and Inspection
Department for a determination if the revised lite plan and land use constitutes the same project wife
respect to QIC portion of the PUD which is being re-zoned.

Tbe purpose of this letter is to give you a very hriefbacJcground on the extensive stakeholder
process that resulted in ihe original PUD xcmmg find why my clients feel so passionate about the
maintettWcectfaUlwduscdaigna^^
(he City Council after« public bearing process in which ill the stakeholders in the original PUD
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Mr* Leffiigwell
September 23, 2004
Page 2

zoning case tave had in opportutfty to f^
to Zoning Ordinance No. 890202B.

TbewbjcctTractF(BloctDILotlindBlockE,LotlQ
result of • land iwap which involved St Stephen** School, Davenport, Ltd tad the City of Austin.
It included the following component*:

1. Davenport Ltd., would sell 150 Acres of land abutting Wild Basin, which was
destined for commercial development, and donate an additional 60 acres for the
proposed Wild Bash Preserve. This would remove almost all the commercial
development from the Rob Roy neighborhood entrance.

1, Davenport Ltd. would twap 100 acres which abutted St. Stephen's School campus
and which St Stephen*! School desired to protect as a view ccaridor in retain for
75% of Tract F owned by St. Stephen's School at (be extension of Westiate Drive
west of Loop 360.

3, The Davenport Ltd Wild Basin tale was conditioned on the City's approval of the
Davenport WestPUD, which would allow St Stephen's and Davenport Ltd. to obtain
commercial toning on Tract F, including thfe subject Properties,

4. Bach participant received something through the Agreement:
a) Davenport Ltd., by working with the City of Austin on the 200-actc Wild

Basin act aside, could secure the right to develop the balance of the
Davenport Ranch without TJ.S. Fish and Wildlife intervention.

b) • The City of Austin, by purchasing ISO acres from Davenport Ltd. for
$2.000,000.00 and obtaining an additional 60-acre dedication from Davenport
Ltd, couWpreserve the largest breeding colony of Black Capped Vireos in
the world,

o) St. Stephen's School would benefit by being able to protect their view
corridor along Loop 360 just north of the entrance to the Rob Roy
neighborhood on Pascal Lane.

The original CcmceptPlanibrthe twappedland mchulcdrnulti-fernnyliigh densityresidential
along Bunny Run, multi-family when the Qtelc at Rfvcrfjend now exists,* hotel on Cedar Street,
and other multi-femfly residential These plans were opposed by the neighborhoods and the final
approved PUD Zoning Ordinance resulted in asceemeats between the neig^
lid. and St Stephen's School which are reflected in the approved PUD, Tfo land use designation
on the PUD for Tract F was very intentionally designated "non-residential". It was not designated
'commercial" because it was the intent of all parties participating in the original PUD hearings that
Tftct F would never be developed with ̂ multi-dunHy" and all parties wanted to make it clear that
whether multi-family was considered "commercial'1 or not, it would not be developed with mura'-
femilyiousmg.
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Mr.Leffingwefl
September 23. 2004

' *" .

My oiients feel lie a deal was made; A deal in which St. Stephen* « School and Davenport
Ltd. participated and benefited. Hie deal can not and thould not. now be undone by an
administrative review process that loofca only at environmental plan modified
IOJDc*iiicept rite plan; a PUD rite plan thrt^
Section 25-2-391 et icquitur, as adopted by Ordinance NO. 03 1211-11, because it was subject to the
PUD requirements adopted before December 15, 1988.

The neighborhoods believe they art entitled to a full debate on the merits and equities of a
wholesale change to fbe tend use, which was approved through uwco^ensug balding prooessftat
resulted in PUD Zoning Ordinance No. 890202-B,

Finally, cry oiients believe that if the project changes from commercial to residential, the
administrative process lor determining whether flicprojectrctainsiteYestedii^itfipursuanttoH3.
1704 chould be followed. While zoning regulations are generally exempt from H3. 1704
consideration, where they affect lot size. lot dimensions, lot coverage, building size, or development
rights controlled by restrictive covenant, H.6. 1704 rights may be affected. It is our understanding
from the limited review my clients have bad of the multi-building apartment plan proposed by
Gables, mat it would require the use of the entire 40% impervious cover entitlements of the existing
approved PUD. The irony is mat my clients have hired their own experts to determine the economic
feasibility of developing a residential project on me site that complies with current environmental
ordinance requirements, and has found that such a plan is feasible.

The Cables Plan appears to be neither me most environmentally appropriate alternative to
the existing approved project, nor anything close to resembling the agreed upon PUD land uses
approved by all stakeholdcrsTn me 1989 PUD Ordinance.

Acc<>rdingly,wca&thatyonfun>^
proposed by Gables go through the orderly process mandated by me Land Development Code and
require a debate on me propriety of changing the land use through a re-zoning case before any site
plan review is made to any Board or Commission,

Si

far Creek at Ri verbend HOA, Hunterwood
IDA and me Bunny Run Peninsula. Rivercrest ind

Bridgehill Neighborhoods
7LI:Im:£nclosure
cc: The Honorable Betty Bator

Chair, Zoning and Flatting Cotnmiision
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TERRENCEUIRION
ATTORNEY AT LAW

aeeo ftroNX RIDBE ROAD, firs. B-i 02
AUfi71N4 TEXA* 78746

mrpHONE (BUD S47-dfi77 _ ' ' K«C <61JJ M7-7083
* *: _

September 15, 2004

Mr. Joe fantaHon, Director
Mr. Glen Rhodes,
Mr. Roderick Bums
Watershed Protection

Development Review and Inspection
Department

-City of Austin •<—*• .
505 Barton Springs Road
Austin, Texas 78704

Rje: Si Stephens School Property Tract F C814-88-0001.08 Pavenport PUD Gables

Gentlemen:

' 1 represent The Ctoek At Ravcrbcnd Home Owners Association, Hunterwood Home Owners
A&flociatxon, and an association of property owners living in (he Bunny Run Peninsula, Rlvcrcrfcst
and Bridgehill neighborhoods.

My clients object to the posting of an agbnda item on the Environmental Board for this
evening to consider an informal advisory opinion on a proposed re-development of the above
referenced project for the following reasons;

1 . My clients have not yet seen the full sot of re-dovelopment plans and are not prepared
for a public hearing on the proposed PUD changes without a foil understanding of
an of the proposed tend use changes, height, leftack, bofldiag footprint relocations,
access and traffic, icteening and other issues involved in changing a project from a.
commercial project to a nntfti-iamiry residential project Hie applicant wants to
present a very narrow, telescopic issue to the environmental board which is neither
fair to the Board, nor to my clients and ifi meaningless in (he overall scope of the
project changes which must be considered before the Coimcttmie-zoDefceFUD
to accomplish fins new project

2. Presentation of a narrow environmental issue to the Environmental Board for a
theoretical project which cannot be buIUwimcjmatoi^ change and anew aftoplan
application after a 1704 determination has been made on the development roles,
regulations, requirements ttd ordinances which will bo applicable to the changed
project constitute* an Inappropriate request for an advisory opinion and misuse of the
Environmental Board.



SEP-23-20M THU 12:25 PH VILLITft «EST FflX NO. 5123477085 P. 06/56

City of Austin
September 15.2004 .
Page 2

*
It is not fee prerogative of fee Environmental Board to recommend zoning change
amendments to the City Council Tlis is tfce exclusive, natatory prerogative of the
Zoning tnd Flatting Commission.

It is the 1704 Committee which determines whether the. scope of project changes
constitutes a new project that is subject to current rules. He applicant is attempting
to tkirt file submittal of this project through the appropriate committee in the
Watered Prote^tmDeyelprroentR^

~' for t -determination of Tested limits, and Becks «u advisory .opinion from fce
Environmental Board on its vested rights. The Environment*! Boa^d does not have
toe authority to determine vested rights and ihould not be used in this manner by the
applicant.

3. Hie appropriate Order of Process pursuant to the Land Development Code. Section
25-1-61 is to seek appropriate zoning for the project first Onoe zoning is secured,
the next determination is whether or not any amendments to the subdivision will be
required. If not, the third step ifi rite plan. In conjunction with the aubmlttal of the
afte plan, a detennination of vested rights will be xnade by flw appropriate committee
of WPDRID. Hie applicant has gotten outside the appropriate order of process
pursuant to the Land Development Code with his request to title Environmental
Board. The hearing before the Environmental this evening is premature and
inappropriate.

For all the foregoing: reasons, toy clients, who constitute more than 300 families in the Bunny
Rirnarctlhat^TlJbeaffectMbytais^
Board Agenda and mattfie applicant be directed to comply with the Order of Process designated by
theCftyofAuctml^dDev^opmratC^
•ny lite plan review matters.

Cc: David Smith
Marty Terry
Ptt Murphy
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ce/ietal zom

mgHw^
area.

PRINTED NAttE yiMIT ADDRESS PHONEfOB
IKUL SI^ATllRE DATE

5-77-^35" ft



urns cawcx mm OHO MTAHTO MDIUWMILY

en sating ay

icoo^dtoiOTeidglibodiood

2.

partofteFUD. I continue to KppGrt fee offi^^

prdKiEknei^ibdio^
srca.



N CONOBNKC GABLES WESIIAKE PROPOSED PCD AMENDMENT/
ZONING CHANGE ROM OFHCI MTAHTO KOLWAM1LY

I live in As Bgiboikixxl «Soimng be land inbject to fte ibovMcfacnced po[xmlFlBAii^cnt BynyiigiBtOTkIo«Jiinilalingiiiy

part of fcc POD.
asets

te

2.



Agelcfl

Rhoades. iileni?

From: LeAnn Gillette [LGlLLETTECauetln.rr.com]
Sent: Wednesday, August 04,2004 3:59 PM
to: Rhoades, Glenn; Ramirez, Diana
Cc: toums Oswscrft.com

c^.: Subject: The St Stephena/Gables Westlake Apartment zoning ..r^-- -

Dear Mr. Rhoades and Ms. Ramirez:

As a member of the Bunnyrun/Rtvercrest Neighborhood Association my husband and I have the following
objections to the shift from office to multi-family zoning on the Gables Westlake project.

Last year our famlfy moved back to Austin after 12 years in the congested Washington DC area. We were so
glad to be back In Austin In a lovely old quiet one-street neighborhood with minimal traffic. Therefore, we were
surprised and dismayed at the zoning change proposal.

i . *.* -•'
First, a change to multi-family zoning will create a serious traffic Issue. With the possibility of 2 oars per unit,
that means dose to 700 more cars on Bunny Run and Royal Approach. Neither of these roads can
accommodate this type of Increase. Bunny Run and Royal Approach already have severe traffic
congestion due to St. Stephen's morning and afternoon traffic.

Furthermore we are concerned with more cars, Joggers, and bike riders going down Hillbilly Lane to Rlvercrest
Drive to see the lake. The increase In traffic on the narrow winding Hlllbillly Lane will badly alter the original
character and Intended use of the street from residential access to a congested dangerous route.

We respectfully and strongly request you reconsider your proposal and keep this project zoned as office
only. Please put us on the email list relating the Gables Westlake project. Thank you.

Sincerely,

Michael and LeAnn Gillette
3207 Rlvercrest Drive
328-4668

8/5/2004
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Rhoades, Glenn
From: Elizabeth Baskln [ebaskln0ba8kln.com)

Sent: . Wednesday. August 04,200412:20 PM

To: Rhoades, Glenn; Ramirez, Diana

Subject: Cables Westlake Project

Please be advised that there Is much opposition In our neighborhood to the proposed zoning change from
office/retail to multi-family on the St. Stephens tract. We are strongly opposed to this change and would like to
be Informed regarding any meetings or new Information on this project. The Increased traffic In our
neighborhood would be a disaster. The traffic created by St.Stephens School Is pushing the limit during peak
times as ft now stands. The loss of natural green space would be tragic. Thank you for registering our opinion
on this matter and keeping us informed.

Very truly yours,
Elizabeth Baskln
4110-2 Bunny Run
Austin, TX 78746

8/4/2004



Rhoades.GIenn

From : CDALAMOtt aof.com
Sent: Tuesday, August 03, 2004 1 :40 PM
To: Rhoades, Glenn
Cc: tburnsGswsoft.com
Subject: St. Stephens/Gables Apts

Dear Mr, Rhoades, --— — — -
As a homeowner at 4204 Aqua Verde In the Bunny Run
neighborhood, 1 atrongly oppose the zoning change of the
St. Stephens' property from retail/office to residential.

The number of single dwelling homes will be overwhelmed
by the number of multi-family homes west of 360 between
Lake Austin and West lake. The multi-housing development
will squeeze out the value and the feel of our neighborhood,
making us a email, odds -out strip of homes between the
Lake and the apartments.

The zoning change also means the change of the value, the
texture, and the tone of this long established and respected
neighborhood .

*
Please let us assimilate the new apartments just south of
the Lake before making this decision 'that is monumental
to the many families who live here.

Please let us assimilate the new threat of making 360 a
toll road (without the voice of the people) before making
this decision that is monumental to the many families who
live here.

I am new to Austin and am constantly amazed at the number
of old-time Axistinites from all over town who know
Bunny Run Road and its history. It is part of the legacy of
Austin.

We bought our properties in good faith, under the current
zoning restrictions. Please help us maintain this historical
patch of Austin.

Debbie Fisher
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Rhoades, Glenn
From: Cathy Romano [cathyrOaustln.rr.com]

Sent: Saturday, July 31,2004 9:12 PM

To: Rhoades, Glenn

Subject: Rfvercrest opposes zoning changes

Glen,

I know youVe heard from me before about Issues that Involve Rlvercrest, but now I am asking you to hear me
about another Issue that also Involves everyone who Ifves down here. We are all, and I feel confident that I
speak for atl 74 homeowners on our street, opposed to the proposed apartments that are supposed to be built
above us for the following reasons:

1. Increased traffic problems, as apartment dwellers will be on the same schedule as those of us who live here
and already deal wijh the huge lines of cars coming and going into St. Stephens school and leaving the
elementary school and our neighborhoods. 4ri,. ^

2. More transients fn our neighborhood. We ere experiencing this already, as the hot weather has drawn many
people to our street. Many Joggers and bikers have already discovered Rlvercrest and If 300 or more families
rent apartments, then they, too, will add to the congestion which already exists making both Bunny Run and
Rtvercrest less safe.

3. Additional families adding to our already overcrowded Eanes School District, namely Brldgepolnt
Elementary. The numbers that we received from the developers were not accurate and I would urge you to call
.the school at 732-9200 and find out for yourself Just how crowded the school Is. Add 300 more families, plus
the 250 from the other apartment complex Just south of the 360 bridge, and the classrooms will be even more
crowded than they are now. Teachers will get frustrated, kids won't be able to learn.

4. Environmental Issues-where will the animals live? Less trees mean less oxygen. Soil erosion and land
altercations lead to run-offs and who Is at greatest risk here since we live at the bottom of It all? Rivercrest.

Glen, despite what you may have already heard, we are all opposed of the zoning change from commercial to
multi-family. Please come visit the area and I think you will be shocked at the amount of growth that
has occurred and the Increased Joggers, bikers, walkers, dogs, kids and students commuting to school
presently. Ah Increase In those numbers and a dangerous situation will exist, If it doesn't already. If you would
like me to organize a neighborhood meeting so that you can come speak to the group, I'd be happy to do that
and I'm sure you will be amazed at the opposition to the proposed project by all who will attend. And for this
Issue, you will get a tremendous turn-out from folks who want their voices heard and their safety and
lifestyles considered before It Is too late.

Please don't hesitate to call me if you have any questions. We have circulated a petition that should arrive in
your office sometime this week.

«

Cathy Romano
cathyr @ austtn.rr.com
<512)329-5111

8/2/2004



Rhoades, Glenn

From: Brian Scaff [scaff08caff.com]
Sent: Monday, August 02,2004 7:49 AM
To: Rhoades, Glenn
Cc: Tom Bums
Subject: RE: Westiake Gables

Just wanted to let you know I OPPOSE the chancre -of zoning. Pleaae leave it
as planned.

Brian Scaff
4110 Bunny Run
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Rhoades, Glenn
From: carterGtriIogy.com
Sent: Sunday, August 01, 2004 10:17 PM
To: Rhoades. Glenn; Ramirez, Diana
Subject: proposed zoning change could reduce home values by $100,000 per home

My name is Tom Carter, and I ttve at 4600 Bunny Run. I am writing to voice my objection to the proposed
zoning change of the St. Stephen's property because I believe such a change may reduce the local home
values by as much as $100,000 per home In as ttttle as 5 years.

The overwhelming majority of my neighbors, perhaps even 100%, oppose the zoning change for one reason or
another. I'm sure you've heard many of the reasons, from subjective analyses of traffic patterns to the lack of
proper support (sidewalks, park/open area, etc.) on Bunny Run for additional families. I'm sure many of the
complaints have appeared to be subjective, perhaps with a tone of whining. Please allow me a moment to
make a simple economic argument against the zoning change. I believe an economic view of this (s the most
objective way for you to make your decision and recommendation.

My argument starts with the assertion that housing prices are largely a function of supply & demand. I hope
that Is a basic enough principal that you would agree with that statement. Assuming that to be true, let's
Individually look at what will happen to the supply and demand for housing In our neighborhood If the zoning Is
changed.

First, let's look at the future demand lor homes in this area based on the current zoning agreement for
commercial development. Assuming some number of businesses occupy the St. Stephen's land, then 1 believe
It Is a fair assumption that demand would increase because some percentage of the employees that would
work In the area would also want to live In the area. When fully developed Into business property, the
development will easily support hundreds and possibly a thousand or more employees. These employees are
likely to be well-paid professionals who could certainly afford to live In our neighborhood, and I believe many
would like to live In the neighborhood. The building of businesses on the St. Stephen's land would generate a
much greater demand for our houses, and In turn should raise property valued by a significant amount.

By contrast, a change in the zoning from commercial development will eliminate the future employees that will
want homes In our neighborhood, resulting hi a reduction In the future demand for our homes. By eliminating
the future commercial development, the future employees, and the future demand, our property values will
decrease compared to the current expectation based on the 1988 zoning agreement.

Now let's look at the future supply for homes in the area if the zoning is changed to allow multi-family homes.
That change will Increase the number of residences In our neighborhood by -350, a figure that has been
provided by the potential developers. This Is In fact more residences thai .we currently have in the
neighborhood. The supply of residences in the area will increase dramatically with the building of multi-family
homes, lowering the current homeowners' property values.

The net of this Is that a change to the zoning of the St. Stephen's land doubly punishes our neighborhood both
by denying us an Increase In demand for our homes and by Increasing the supply of other homes. Based on
what I have seen in the neighborhood over the past several years as other housing areas have been added to
Bunny Run, I believe that your decision will directly affect the value of my home by at least $1 00,000 over the
next 5 years. My house Is one of the oldest and least expensive In the neighborhood, so I believe that this
estimate may In fact be low when considering the greater number of more expensive homes In the
neighborhood. A change In the current zoning could collectively Inflict tens of millions of dollars of damage to
the property values in this neighborhood.

While my financial estimates may be subjective and open to discussion, I believe every economist In the world
would agree with the basic premise that a dramatic Increase In supply and a concurrent reduction In demand
will have a damaging effect on our home values. Are you really prepared to take away what could be tens of
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millions of dollars from the Individual homeownerst̂ eYe no longer talking about subjective, opinions on traffic.
We're talking about a large economic Impact on the current neighborhood.

I believe the proposed zoning change would amount to the opposite of the Robin Hood principle. A zoning
change will effectively steal money from Individual home owners and give money to the very large businesses
of St. Stephen's and Gables. If the current zoning was already stated to be multi-family, I could understand why
you might resist taking action to change It, since It's always easier to leave things as they stand. However, the
current neighborhood zoning plan was explicitly put In place back In 1988. That 1888 agreement Involved a
much broader view of the entire area and a plan for the areas future. Who js St. Stephen's and Gables to
revisit Just one little piece of that larger plan and agreement? Do you believe the conditions of the 1988
agreement have changed radically enough to Justify revisiting that entire decision?

St Stephen's and Gables will (of course) only present their limited view of their Impact on the neighborhood,
but I believe you have a responsibility to the community. St. Stephen's and Gables are putting up a smoke-
screen by getting people to focus only on subjective matters like the Impact on traffic, but you need to see
through their smoke screen, be objective, and look at the economic Impact to the area. The community spoke
and made a decision back in 1988 which did consider the future of our neighborhood. The community Is
speaking again. We stand to lose a tremendous amount on our property values with a change that would allow
multi-family homes. Please be objective and listen to the full story.

I don't know If anyone has presented this argument to you until now. I would like to give you the benefit of the
doubt and believe you simply have not been fully aware of the economic consequences'of your decisions and
recommendations. Now that you are aware of those consequences, t ask that you strongly support the
Individual property owners of the area and object to the proposed zoning change. Will you support the wishes
of the Individual property owners In their decision In 1988 and their decision today?

I stand ready to discuss and defend my assertions. Ptease contact me personally If you have even the smallest
Inclination to go against the wishes of every Individual property owner and allow the zoning change. We can get
past this event without lawyers If we all try to remain objective, understand the history of the 1988 decision, and
look at the true economic Impact of any zoning change to the neighborhood. That is the best way to decide the
proper future for our neighborhood.

Sincerely,

Thomas Carter
carter@trilogy.com ,
4600 Bunny Run
Austin. TX 78746
(512) 874-3140 W
(512) 329-0177 h
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Rhoades, Glenn

From:
Sent:
To:
Cc:
Subject:

Dave Kolar IdavekotarOyahoo.com]
Monday. August 02,2004 4:26 PM
Rhoades, Glenn; Ramirez, Diana
Tom Bums
Opposition to Gables Westiake project

Mr Rhoades and Ms. Ramirez, '.,-----•-•

I am a resident in the Bunny Run neighborhood and
would like to tell you my family and I are opposed to
your proposed "high density' zoning change regarding
the Gables We fit lake project. We would like to flee you
make your investment in another neighborhood. I would
like to ask you to put me on the email list regarding
this project.

Dave Kolar, 4405 Aqua Verde Ln



^ Rhoades, Glenn

From: Jim Johnstone [IJohnstoneOau8tln.rr.com]
Sent: Saturday, July 31,2004 7:02 PM
To: Rhoades, Glenn
Subject: Gables Westlake Project

r

I am a resident of Bunny Run and I am opposed to the zoning change that
permits the Gables Westlake apartment Project over the Commercial office
building that is already approved for this tract.

Adding apartments in an area already glutted by apartments at the comer of
2232 and 360 dqes not seem like a great idea. A condo project is also just
being completed on 360 near the river.

I believe the apartments will lower my property value more than the
commercial development that is approved.
The traffic generated by the Apartments may b less but it will be 24x7
wheras the office complex would be heaviest twice a day for 5 days a week
when traffic Is already heavy due to St Stephens School.

I hope you are listening to the Bunny Run Neighbors who recently met to hear
about the Gables project from its developers. We had a lengthy discussion of
this topic which led me to oppose this zoning change.

Regards

Jim Johnstone
4007 Bunny Run
Austin, Tx 78746
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Rhoades, Glenn
From: Kateva Fossl [katevaC austln.rr.com]

Sent: Monday, August 02,2004 6:53 AM

To: Rhoades, Glenn; Ramirez, Diana; gfen.rhoades0cl.austln.tx.us

Co: toums Cswsoft.com
Subject: Zoning Change for the Bunny Run/Rlvercrest Neighborhood Area

Dear Mr. Rhoades and Ms. Kameriz,

My husband and I purchased our home on ftivercrest Drive ten years ago In order to enjoy a quiet life In
the city and to have a place that would hold its value so that we could eventually sell our Investment and
use the proceeds to retire. We were fully prepared for the growth that would come around 360 and
later were aware of the area that was zoned office retail and were prepared for the impact that would
have on our investment.

It is our understanding that you do not believe that the neighborhood objects to the zoning change from
office to multi-family. You couldn't be more wrong. Please add me to your e mail list regarding the Gables
West Lake project so I can be informed about this issue.

We are very concerned that, if you allow this zoning change to take place, that our most important
investment will suffer a significant loss. We currently have a wonderful, quiet place where children can
grow up in a comfortable, safe, and secure group of families who know and care about each other. Having
an office building where you have people in and out of the neighborhood during the day is one.thing, but
adding 350 families to a quiet neighborhood as this in such a small space will change it forever/destroy
our way of life, and plummet our property values.

Personally, if the value of our home is negatively impacted, retirement will be out of the question.

For every story like ours, there is another family with another similar story. Please, before you change
all of our ways of life with your action, visit Rivercrest. See if you don't agree that It is a special place
and look at the surrounding area to see if you realty believe you can make your zoning change without
damaging a lot of families.

Growth is important, but neighborhoods need to be protected. We feel it Is your responsibility to help us
protect ours.

Kateva Rossi
3101 Rivercrest Drive
Austin. Texas 78746
5123Z7-1969
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Rhoades, Glenn

From: Kathy Johnstone [kjohnstoneeaustln.rr.com]

Sent: Monday, August 02,2004 8:57 AM

To: Rhoades, Glenn; Ramfrez, Diana
Cc: tbums6swsoft.com
Subject: St. Stephens zoning Issue'" - " -**-

To: Glenn Rhodes
Diana Ramirez

Subject: proposed St. Stephens zoning change

I am Kathy Johnstone, and I live at 4007 Bunny Run.

I know that the Bunny Run Neighborhood Association, as well as individual
neighbors, have written to express opposition to the re-zoning of the St.
Stephens property. I would like to add my comments as well.

In addition to the probable loss of property values that would be caused by
the change of zoning from commercial to residential (see Tom Carter's email
to you ); this change would negatively affect the quality of life in our
neighborhood.

For example, we already get very heavy traffic from St. Stephens parents
dropping off their children each morning and picking them up each
afternoon. For those St. Stephens families arriving from Loop 360 heading
south, instead of staying on Loop 360 through the line waiting for an extra
traffic light (at Westlake br/360) these people take a right turn (thus also
avoiding the light at Cedar/360) and travel down Bunny Run. By making this
turn on Cedar, the motorists also save themselves waiting at a very long line
of traffic waiting to turn left from Royal Approach onto Bunny Run.

Now imcgine what this traffic each day does to those of us who are trying to
get out of our driveways to leave for work each morningl Then, trying to
return home in the afternoon can also be difficult due to St. Stephens
people exiting the Bunny Run area.

Now add the traffic caused by residents of the proposed apartment complex
to the existing traffic. This would be intolerable.
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Due to the major increase of residents to this area, the "rural" atmosphere
of this neighborhood will be ruined if this zoning change is permitted.

After the slap in the face Austin residents received when their elected
officials didn't listen_to opposition totoll roads, it would be salt in the wound
for the city once again to ignore the voices of the residents of the Bunny
Run area in their opposition to this zoning change. .

A couple of years ago my section of Bunny Run was annexed into the city.
This has caused a major increase in our taxes and even in an increase of our
garbage pick-up fees (for less service, I might add). One saving grace for
the price we are paying for residing within the city limits of Austin could be
that at least our city acts on the concerns and values of its residents.

Please do not abandon our 1988 agreement to allow this zoning change.

Kathy Johnstone
4007 Bunny Run ' • -.)••
347-8589 • ' •-.-
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Rhoades, Glenn
From: bemlsflbemlsQbrriaw.com)

Sent: Monday. August 02.2004 7:51 PM

To: Rhoades, Glenn
Subject: St Stephens/ Gables WestlaKe Apartment zoning case

Dear Mr. Rhoades,

I am the Vice-Fresident of the Bunny Run Neighborhood Association and a resident of the Bunny
Run neighborhood My wife and I are both opposed to the proposed change of development of the
St. Stephens' property from office-retail to multi-family. This proposal will lead to a significant
decline in our neighborhood and all of the neighbors with whom I have discussed the matter share
this opinion.

My concerns are heightened by the fact that the Gables Company .has not demonstrated themselves to
be a good steward of the lands which they have previously developed. Their development on the
corner of 360 and 2222 demonstrates their disregard for both Austin's landscape and the ability of our
fire and emergency services to adequately respond to a fire or other emergency at this facility.

We are also concerned that if this development is allowed it will discourage neighborhoods and
owners from working together to arrive at an agreed development plan. When this site was
originally allowed to be zoned as office-retail development it was the result of an agreement between
the neighborhood and St. Stephens in the late 1980's, It is my understanding that the original
developer also sought multi-family zoning, but it was rejected by the neighborhood and St.
Stephens. St. Stephens, by its proposed development plan with Gables, is now seeking to breach its
original agreement with the neighborhood. While it appears that St. Stephens now feels that its
development profits will be maximized by multi-family development, this does not justify a breach of
the original development agreement.

Please advise me of any hearing dates or other deadlines that I will need to calendar to pursue a
protest of this proposal.

• t»
Sincerely,

LloydE.Bemis,m
Bemis, Roach and Reed
4100 Duval Rd., Building 1, Suite 200
Austin, Texas 78759
Phone (512) 454-4000
Facsimile (512) 453-6335

8/3/2004



Rhoades. Glenn

From: Ilghtsey0csr.utexas.edu
Sent: Monday, August 02,200411:19 AM
To: Rhoades, Glenn; Ramirez, Diana
Cc: tbumsOswsoft.com .
Subject: AGAINST proposed St. Stephens zoning change

Dear Mr. Rhoades and Ms. Ramirez, --•

Despite the fact that my family and I are presently out of the state on
vacation, I vanted to take the time to assure you that we are strongly opposed
to the proposed St. Stephens/Gables We at lake Apartments re-zoning from
residential to commercial. We think this proposal, if approved, would
significantly damage our quality of life, our environment, and our family
values that ve have grown to cherish about our neighborhood. We are much more
willing to accept the currently zoned office/commercial development of the
property. The differences have to do with the density of population and
housing, land and water quality, the impacts on our schools and other
community services, and additional traffic J:hat a residential project of this
size would bring to the area. As I am sure~that you know, the Loop 360 area
within a mile of the proposed site has already added several new apartment and
single home complexes, and the additional residential growth would hot be
helpful to the neighborhood.

The president of our Bunny Run Neighborhood Association. Mr. Tom Burns, has
told us that you stated you heard little from our neigborhood about this
proposal. I vould like to witness that I waa present at one of the largest
meetings of the BRNA that I have ever seen (more than 100 households present),
and everyone there was unanimously opposed to the re-zoning proposal. We are
all united in bur belief that the proposed re-zoning is not in the best long
term interests of the neighborhood and the community at large. I hope that
you will take this into consideration when you make your decision.

Sincerely,

Glenn and Jeannie Lightsey
4301 Aqua Verde Dr.
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Rhoades, Glenn
From: Matthew O'Hayer [matthewCohayer.com!

Sent: Monday. August 02,200410:00 PM

To: Rhoades. Glenn; Ramirez, Diana

Subject: proposed zoning change for St. Stephens

My name is Matthew O'Hayer and I live at 4100 Rivercrest Drive in
the Bunny Run neighborhood. I am writing to voice my objection to
the proposed zoning change of the St. Stephen's property. This is
a travesty. If you like to hear my litany of reasons, feel free to
reply. But, I am sure that you have heard them from my neighbors.
We appear to be 100% against it. I am sure we will all be asking
for reductions in our property taxes if this goes through; since it
will kill the value of bur homes.

8/3/2004



Rhoades, Glenn

From: Paula MIzell [pmtzellOaustln.rr.coml
Sent: Saturday, July 31,20041:02 PM
To: Rhoades, Gfenn; Ramirez, Diana
Cc: 1bumsOBW80ft.com
Subject: Proposed St. Stephen's/Gables apartments

Aa a Rivercreat subdivision resident, I strongly oppose the
apartments/zoning change proposed on the former St. Stephen's land. This
fee10 as though it is being swept through the process without outside
opinion solicitation. There will be increased traffic issues, increased
resource depletion, property value decreases, etc. He all oppose this
change. Please let me know what we can do to stop this.

Thank you-
Paula Mizell 3007 Rivercrest Drive



Rhoades. Glenn

From: pcbeamanOJuno.com
Sent: Saturday. July 31,2004 9:59 PM
To: Rhoades, Glenn; Ramirez, Diana
Cc: tburns© 8wsoft.com; cathyr® austln.rr.com
Subject: St Stephens/Gables Apt Zoning

Dear Mr Rhoades / —
I live .in the Rivercrest subdivision end want to let you know I think

a aerious mistake will be made if the St Stephens track is rezoned for
Apte.

There aria nany reasons that are frequently discussed, however there IB
one that may be overlooked. That is the fact that Austin needs to work to
balance the traffic flow so that everyone will not be headed to and from
downtown at the same period. That can be accomplished if offices are
built miles from downtown. Then some of the traffic flow will be in the
reverse from normal and some will never have to jam the streets going
downtown of other neighborhoods to go to work.

The constraint of the amount of traffic that can be accommodated by
the loop 360 bridge and the number of cars that can travel down 2222 and
2244 make this cite ideal for an'off ice where people living west of 360
and north and south of West lake Dr can avoid adding to the congestion on
those roads and Mopac.

Building apartments in this area is a very bad idea and will not add
to the liveability of Austin.

I am interested in this project so please let me know when this case
will be coming up.

Paul Beaman
3001 Rivercreflt Dr. 78746

The best thing to hit the Internet in years - Juno SpeedBandl
Surf the Web up to FIVE TIMES FASTER!
Only $14.95/ month - visit www.juno.com to sign up today!
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Rhoades, Glenn
From: Ramirez, Diana

Sent: Tuesday, August 03,2004 7:22 AM

To: Rhoades, Gfenn

Subject: FW: St Stephens/ Gables Westlake Apartment zoning case-

—Original Message—
From: Ibemb [malKx>:lbemls@brrtaw.comJ
Sent Monday, August 02,2004 7:52 PM
To: Ramirez, Diana
Subject: St Stephens/ Gables Westlake Apartment zoning case

Dear Ms. Ramirez,

I am the Vice-president of the Bunny Run Neighborhood Association and a resident of the Bunny
Run neighborhood My wife and I are both opposed to the proposed change of development of the
St. Stephens' property from office-retail to multi-family. This proposal will lead to a significant
decline in our neighborhood and all of the neighbors with whom I have discussed the matter share
this opinion.

My concerns are heightened by the fact that the Gables Company has not demonstrated themselves to
be a good steward of the lands which they have previously developed. Their development on the
corner of 360 and 2222 demonstrates their disregard for both Austin's landscape and the ability of our
fire and emergency services to adequately respond to a fire or other emergency at this facility.

We are also concerned that if this development is allowed it will discourage neighborhoods and
owners from working together to arrive at an agreed development plan. When this site was
originally allowed to be zoned as office-retail development it was the result of an agreement between
the neighborhood and St. Stephens in the late 1980's. It is my understanding that the original
developer also sought multi-family zoning, but it was rejected by the neighborhood and St.
Stephens. St. Stephens, by its proposed development plan with Gables, is now seeking to breach its
original agreement with the neighborhood. While it appears that St. Stephens now feels that its
development profits will be maximized by multi-family development, this does not justify a breach of
the original development agreement.

Please advise me of any hearing dates or other deadlines that I will need to calendar to pursue a
protest of this proposal.

Sincerely,

Lloyd E.Bemis.m
Bemis, Roach and Reed
4100 Duval Rd., Building 1, Suite 200
Austin, Texas 78759
Phone (512) 454-4000
Facsimile (512) 453-6335
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Rhoades. Glenn

From: Rich Wttek [rich_wttokCmac.cpm]
Gent: ' Saturday. July 31,2004 8:10 PM
To: Rhoades, Glenn; Ramirez, Diana
Subject: St. Stephens / Gables zoning

I live a 4110-6 Bunny run. I was not able to make the open meeting on
this
but am opposed and want you to know this. I would much rather have an
office building then the planned appts. I have expressed this at the
meetings
at st. Stephens on with the developers, they tried to make an office
building sound bad, I use to work on plaza on the lake and hiked to
work. ,
I would love to see more office/home mixes in the area.

Please do not change the zoning.

Rich Witek ':-' • :

4110-6 Bunny Run
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Rhoades, Glenn
From1. Sybil Raney [sybllraneyGhotmall.com}
Sent: Sunday, August 01,2004 2:55 PM
To: Rhoades, Glenn; dlana.ramlerzCcl.austln.tx.us
Cc: tbums08wsoft.com; cathyOaustln.rr.com
Subject: Opposition to Westlake Gables - -?*••* "

Dear Mr. Rhoades and Ms. Ramierz,
We are distressed upon hearing of the proposed zoning change from office/retail to multifamily of the
area between Royal Approach and Bunny Run to accomodate the Westlake Gables project. This area
by no means can handle the amount of people and traffic that are part and parcel of an apartment
complex of this size. Surely both of you, who have served us well in the past, have overlooked the
impact this will have on our tiny neighborhood. Please reconsider the effects of changing the zoning
to accomodate this behemoth! We are very concerned as are all our neighbors!
Sincerely,
Sybil and Jim Raney
3704 Rivercrest Dr.
Austml,Tx. 78746

8/3/2004 -
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Rhoades, Glenn
From: Sybil Raney [6ybllraneyQhotmaII.com]
Sent; Sunday, August 01.2004 3:01 PM
To: Rhoades, Glenn
Cc: t&ums<&8wsqft.com; cathyCDaustln.rr.com
Subject: Opposition to Westlake Gables

Dear Mr. Rhoades and Ms. Ramierz,
We are distressed upon hearing of the proposed zoning change from
office/retail to multifamily of the area between Royal Approach and Bunny
Run to accomodate the Westlake Gables project. This area by no means can
handle the amount of people and traffic that are part and parcel of an
apartment complex of this size. Surely both of you, who have served us well
in the past, have overlooked the impact this will have on our tiny
neighborhood. Please reconsider the effects of changing the zoning to
accomodate this behemoth! We are very concerned as are all our neighbors!
Sincerely,
Sybil and Jim Raney
3704 Rivercrest Dr.
Austin.Tx. 78746
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Rhoades, Glenn
From: Lyra [LyraBd@hotmaK.com]
Sent: Wednesday, August 04,200411:31 PM

To: Rhoades, Glenn
Subject: St Stephens/ Gables Westlake Apartment zoning case +***+

HI Glenn,"*"

I don't know It you remember me when I worked at the City of Austin Law Department, Its been quite a while
since I worked there. However, I Just wanted to let you know that I live In the Bunny Run Neighborhood on
Aqua Verde.

When the developer made Hs presentation at our last neighborhood meeting, It was represented that there
plans for the St. Stephen's property was not before your Department. At the same meeting and after the
presentation ALL In attendance voted against supporting the development plan for apartments on the
property.
I flnd myself wondering why we Were not given notice of the requested change In zoning before your
department's recommendation to change It.

I also find myself wondering why the Ctty would consider such a dense development which would put hundreds
of more vehicles on 360, when 360 Is unable to support the traffic on It now. Currently our neighborhood
Includes Rlverbend Church, Hill Elementary school and St. Stephens. Look at the road map, Just three streets
accomodate all of the current traffic through the neighborhood. No traffic engineer can tell me that vehicles
from these apartments will not use Cedar and Bunny Run to beat traffic or traffic lights to go north. Our
neighborhood is saturated with traffic. Adding 350 apartments, and realistically 600 more vehicles on our
neighborhood streets Is more than this little area can withstand and still be a neighborhood.

Thanks Lyra Bemla

8/5/2004
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RESTRICTIVE COVENANT, DEVELOPMENT AMD
ROADWAY CONSTRUCTION AGREEMENT

THIS RESTRICTIVE COVENANT, DEVELOPMENT AND ROADWAY CONSTRUC-

TION AGREEMENT (this "Agreement") is made and entered into as of

the- 3* day of Jatu+rtf 1989, by the Protestant "

Episcopal Church Council of the Dioceae of Texas, who** address
Texas

is 3?ft Sun Jag-Jnfn fifcreet. Jfpm*Efnf/ (the "Owner").

WHEREAS, Owner owns that certain tract of land in Austin,

Travis County, Texas, »ore specifically described on Exhibit "A*

attached h«r«to and Incorporated hcraln by r«f crane* (th* "Property");

-,and
r^-

WHEREAS, Owner believea that the Property is reaionably

necessary for the operation of a private school and for use of

Owner's buildings as a residential school, mnd has no present

Intention to develop any part of the Property, however, it is

contemplated that there nay be future development (by Owner

and/or Owner's successors) of the Property in accordance with

that certain plan described below; and

WHEREAS, Owner hma requested that the Property be toned as a

Planned Unit Development zoning district authorizing development

of certain uses in accordance with site development regulations,

as desired by Owner; and

WHEREAS, the Property is generally located at the intersec-

tion of Loop 360. South and Westlake Drive, and improvements to

existing and proposed roadways in the vicinity of the Project

have been proposed to improve the traffic circulation, traffic

carrying capacity, safety and level of service of such roadways]

and

WHEREAS, the City Council of the City of Austin has deter-

mined that Immediate development of the Property to Its maximum

development potential under the requested zoning would be inap-

propriate at this time and would adversely affect the public

interest if such zoning were granted without adequate assurances

.
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that certain improvements to roadway* affected by traffic gen-

erated from development of the Property will be provided; and

HHEREAS, in order to provide euch assurance*, the City of

Austin, a municipal corporation situated in Travis and Hi1Hanson

Counties, Texas (the "City*) and Ovner deem it to be In the best

Interest of the City and the development of the Property as con-

templated by the Plan that the timing cf the approval of site

plans in connection with development of the Property be related

to and conditioned upon the improvement of the roadway system in

the immediate area of the property to Insure that the roadway

system can adequately handle the traffic generated by the devel-

opment of the Property as contemplated by the Plan; and

WHEREAS, Owner and the City have agreed that the Property

should be impressed with certain covenants and restrictions run-

ning with the land in the form of this Agreement and desire to

set forth such agreement in writing] and

WHEREAS, Owner and the City agree that the procedures to be

followed in the development of the Property as reflected in this

Agreement are to be consistent with and supplemental to all ap-

plicable City ordinances, regulations, and procedures and that

should direct conflicts between the agreements contained herein

and exlatlng City policies, procedures and ordinances arise, the

City policies, procedures, and ordinances in effect at the time

of the conflict shall control, unless provided for otherwise

herein or by other applicable agreements between Owner and the

City or applicable State law; and

WHEREAS, Owner understands and acknowledges that this Agree-

ment has been executed and Is voluntarily offered to satisfy s

condition imposed by the City Council for Its passing on third

reading an ordinance zoning the Property to the PUD zoning dis-

trict requested by Owner in the below referenced zoning case;

NOW, THEREFORE, In consideration Of the covenant!, conditions,

and premises contained herein and other good and valuable

REAL PROPERTY RFCORDS
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consideration, the receipt and sufficiency of which are hereby

eeXnowledged. Owner agrees that the Property shall be developed

In accordance vlth the following conditions and procedures, in

addition to other applicable City ordinance requirements or gov-
' • - •

•rnmental regulations, such conditions and procedures to be

deemed and considered as a covenant running with the land which

•hall be binding (subject to Section 3.8 below) on the parties

hereto, and their successors and assigns, as followsi

ARTICLE I

DEFINITIONS

"Section 1.1 pefined Terms, For all purposes of this Agre<

•ent, each of the following terms shall have the meaning assigned

to It in this Section 1.1, notwithstanding any contrary meaning

*Migned to it in the preamble of this Agreement, unless the

context in which it is used clearly require! otherwise!

(a) "Access _Ppi_nt_s* shall mean the following roadway

intersection*i Loop 360 South and Westlake Loop, and Loop 360

South and Cedar Street.

(b) "Agreement" shall mean this Restrictive Covenant.

Development and Roadway Construction Agreement and any amendments

lupplements thereto.

(c) "Available PHT's* shall mean the total number of

B available to the Project at any point In tine aa provided

in Section 2.4. .

(d) "Baseline* shall mean the maximum amount of PHT's

available to the Project without construction of any roadway

Improvements external to the Property or satisfaction of any

other contingency.

(e) "City" shall mean the City of Austin, a municipal

corporation located. In.Travis and Williamson Counties. Texas.

(f) "City Code" shall mean the Code of the City of

Austin, 1961, as amended.

REAL PROPERTY RECORDS
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o )
.(9) "City Council* shall mean the Glty Council of

Austin, Texas.

(h) "Director* shall Bean the Director of the

Department of the City or any successor department responsible

for the duties currently performed by such department.

•-•" (1) "Fiscal Surety* shall nean a surety bond acceptable

to the City, a cash deposit to be held by the City in escrov or

en irrevocable letter of credit.

O) "Notice of Pending Zoning Change* shall »aan and

refer to a vritten notice advising Owner of a proposed coning

change application on any Similarly Situated Project.

(k) "Notice of Protest* shall Bean and refer to a vrit-

.notice protesting a proposed zoning change application 4n* +,.

connection with any Similarly Situated Project and delivered to

the Director within fifteen IIS) days after the date upon which

Owner has received delivery of a Notice of Pending Zoning Change

in connection with such proposed zoning change application.

U> "Plan" shall atean the chart presentation of the

Project attached hereto and Bade a part hereof for all purpose a

a» Exhibit "B".

(m) "Planning Commission" shall mean the Planning

CoaiLisslon o£ the City, or any successor body or agency of the

City performing the tasks of the Planning Commission.

(n) "Planning Department* shall nean the Planning

** Department of the City or any successor department responsible

for the duties currently performed by such department.

(o) *PHT* s" shall mean peak hour trips which are de-

. fintd as a single or one-directional vehicle movement with either

the origin or destination Inside the Project.

(P) "Project* shall nean the proposed use of the Prop-

erty as depicted on-the Plan.

: (o.) "Pioiect TIA" shall mean the Traffic Impact Analyaij

for the Project dated March 19B7 and performed by Traffic Consul-

tants, Inc., and all supplements thereto.

REAL PROPERTY T^CORDSTRAV7.rt|.i;l':v.TrxAs
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(r) "Roadway Curat.lv* Action* shall Keen any action

which Is reasonably intended to prevent the Access Point* from

operating at an Unacceptable Level of Service.

( s ) * Roadway jmprovements* *h*Xl *•*" the improvements

listed on Exhibit *C* attached hereto and made a part hereof for

all purpose*.

(t) "SiaAlarlv Situated Project* Shall Bean and r«fcr

to any proposed development project within the corporate limits

of the Cityi (1) which contains any property located within the

area bounded by take Austin on the vest, north, and east, the

northern ci.ty limits line of Heatlake Bills from Laics Austin tc> _

Loop 3tO, Loop 360 to Ranch Road 2244, Ranch Road 2244 to Saint

Stephens Road, Stint Stephens Road to the southern boundary of

the Saint Stephens School campus, and along such boundary to Lake

Austin; and (11) which is anticipated to. generate a minimum of

50O PBT's and more than five percent (52) of the traffic at any

Access Point not-operating and (disregarding traffic generated by

the proposed development project) not projected to operate at an

Unacceptable Level of Service but which is anticipated, upon full

development of the proposed development project, to generate

traffic at such Access Point at a level which is projected to

cause such Access Point to operate at an Unacceptable Level of

Service. Notwithstanding anything contained herein to the.con-

trary, it is expressly agreed and acknowledged that th* proposed

development project with respect to the property designated as

"Tract F* in th* above referenced toning case, excluding the

•Property, is a Similarly Situated Project, and that the owner of

such property has provided Roadway Curative Action by execution

of an agreement of even date herewith in form similar to this

Agreement.

(u) "Site^Plan* shall mean a site plan as defined in

Chapter 13-1 of the City Code.

REAL PROPERTY, .ItCORO
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(v) Subject Tract* shall nean any .tract of land within

the Property.

(w) "Unacceptable Level of Service* shall vean a Level

of Service worse than Level of Service D, aa such terns are de-

fined in the Transportation Research Board Special Report 209

Highway Capacity Manual, aa the sane jsay be revised or amended

from tine to .tine. For all purposes hereunder (1) an Access

Point which la signalized will be considered to be operating at

an Unacceptable Level of Service if the Intersection as a whole

la operating at worse than Level of Service D and (11) an Access

Point which la not signal!red will be considered to >e.operating

at an Unacceptable Level of Service if any turning movement in

the intersection is operating at worse than Level of Service D.

Section 1.2 Articles and Section Headings. The headings or

titles of the several articles and aectiona of this Agreement,

and the cover page and table of contents appended hereto, are

solely for convenience of reference and shall not affect the

meaning,, construction, or effect of these provisions.

Section 1.3 Interpretation. The* singular form of any word

used herein shall Include the plural, and vice versa, unleas the

context requires otherwise. The use of a word of any gender

herein shall Include all other genders, unless context requires

otherwise. This Agreement and all of ita terns and provisions

shall be construed so em to effectuate the purposes contemplated

hereby and to sustain the validity hereof.

ARTICLE II

PROJECT DEVELOPMENT

Section 2.1 Plan. Owner has previously filed with the City

zoning and subdivision applications consistent with the Plan to

.allow Owner's proposed development of the .Property. This Agree-

ment is being executed aa part of and in connection with the

ordinances In City of Austin Case No. C814-BB-0001, and as con-

templated in and pursuant to that certain First Amendment

-6-
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Agreement to the Contract Concerning Creation and Operation ef

Davenport Ranch Municipal Utility District. Nothing herein ahall

b« con• trued to (a) Halt or prevent the right of Owner or Owner'*

successor* or aesigns to amend the Plan, subject to compliance

with other applicable governmental regulation*, or 4b) prevent

.tha City Council from exercieing it* power* to regulate land for

purpoaea of health, safety, and the general welfare of the

community.

Section 2.2 Site Plan Approval.

(a) As a condition precedent to the City*a obligation

to approve a propoeed Site Plan (or final aubdiviaion plat with

reapect to any aingle family reaidehtlal lot) for:any Subject

Tract. Owner ahall be required (i) to allocate aufflcient PHT'a

to the Subject Tract to service the development propoaed for con*

atruction thereon under the term* of auch Site Flan (or final

aubdiviaion plat with respect to any single family reaidentlal

lot), and (ii) to furniah a traffic information report on the

Subject Tract. The allocution of PHT'a to a particular Subject

Tract ahall be made by Owner in accordance with the term* of

Section 2.5, and the traffic information report for auch Subject

Tract ahall be furnished.in accordance with the terma of Sec-

tion 2.2(b). The City Council, Planning Commission, Planning

Department, and/or the Director, as applicable, may not disap-

rove a Site Plan (or final subdivision plat with respect to any

•ingle family residential lot), based on anticipated traffic

generation if sufficient PHI1* have been allocated to the Subject

Tract to aervice the improvement* which are propoaed to be con-

structed upon the Subject Tract. The determination as to the

number of PHT** required for such development shall be made in

accordance with the PHT Generation Conversion Table attached

•hereto as Exhibit "D" and incorporated herein by reference. If

Owner has allocated FHT's to a Subject Tract in a number equal to

or greater than the number oJ PHT's which would be required,



IB*

under the £o ram la set forth in Exhibit "P". to service the im-

provements shown on a proposed Site Plan for such Subject Tract,

then the Owner will be consldered~to have allocated a sufficient

nunber of PHT'a to the Subject Tract.

(b) Unless waived by the pi rector, each Site Flan (or

final subdivision plat with respect to any single family resi-

dential lot) submitted for approval by the City shall be accon-

panled by an updated traffic report prepared in accordance with

City guidelines. The Intent of the updated traffic report is to

confirm that the development contemplated in coi&lectlon*Vith such

Site Plan (or such final subdivision plat with respect to any

•ingle family residential lot) ia consistent vith the originally-

approved'TIA. The scope of study for the updated traffic report

shall be defined by the Planning Department and may include, but

not necessarily be limited to, the trip generation and distribu-

tion assumptions, driveway locations, signal warrants. Intersec-

tion operations, and other necessary transportation conditions.

The purpose of this updated traffic report is to demonstrate one

of the .following! (i) that the Roadway Improvements identified

in Exhibit *C" and more specifically defined in the TIA (as re-

quired for the contemplated development) have been constructed or

are under contract, or (il) that Fiscal Surety has been posted

for such development's pro-rata share of such Roadway Improve-

ments, or (ill) that such development may be accessed by an al-

ternative facility (excluding West Lake Loop) which provides

Level of Service D or better. The updated traffic report must be

approved by the Planning Director prior to the release of the

Site Plan or approval of the final plat. So long as the cumula-

tive allocated PHT's do not exceed the total PHT's then available

to the Project, the Director may not disapprove an updated

traffic report if (x) the required Roadway Improvements are in

place or have been otherwise provided for as indicated above, and

(y) the number of PHT's required by such development is not

REAL PROPERTY RECD
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o
greater than the number of unallocated PBT/s then available to

the Project, and (x) the directional attribution of inbound and

outbound PBT's is not materially different from the tIA. if

Owner has allocated PHT's to a Subject Tract in a nu&bsr equal to

or greater than the number of PET's which would be required,
-—• - v_^- £

under the formula vet forth in Exhibit "C". to service the

development shown on a proposed Site Plan for such Subject Tract,

then Owner will be considered to have allocated a sufficient

number of PBT's to the Subject Tract.

Section 2.3 Required PHT's for the Plan.

(a) The total number of PBT's required for the complete

build out of the Project in accordance with the Plan js 932. The
"̂ S***̂ —-*JW •̂es»B»»" B̂BPrri

PHT's will become available to the Project in increments as set

forth be low t

(1) A Bacellne of 9 PHT's is available to the

• Project on the date of this Agreement. This Baseline level

of PHT's Is available only with respect to single family

residential lots within the Project, without necessity of

constructing any Roadway Improvements or satisfaction of any

other contingency.

(il) 22 additional PHT's will be available to the

Project upon either the execution of one or more eontrtcts

for, or posting by Owner with the City of Fiscal Surety to

secure Owner's prorata share of cost participation in, the

construction of the Phase I Roadway Xmproveasnts which are

described in Exhibit "C*.

(ill) 352 additional PHT's shall bs svailabls to

the Project upon either the execution of one or more con-

tracts for, or posting by Owner with the City of Fiscal

Surety to secure Owner's prorats share of coat participation

in, the construction of the Phase II Roadway Improvements

which are described in Exhibit "C". **
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(lv) 143 Additional PBT'v shall be available to

the Project upon either the execution of one or aor* con-

tract* for. or posting by Owner vlth the City of Fiscal

Surety to secure Owner'* prorata ahare of cost participation

in, the construction of the ?ha»e III Roadway Improvements

which are described in Exhibit *C".

(v) 406 additional PHI'* shall be available to

the Project upon either (I) the execution of one or Bore con*,

tracts for or (II) posting by Owner vlth the City of Fiscal

Surety to secure Owner** prorata share of cost participation

in, the construction of the Phase IV Roadway Improvements
. .

which are'described in Exhibit "*C*,.and when.appropriate.—i—* » -i . . ^_^
arrangements shall have been made to assure actual construc-

tion of the Phase IV Rosdway Improvements and funding of the

full construction costs thereof from public and/or private

sources.

Fiscal Surety posted hereunder shall comply with the terms of

Section 2.3(b) and shall be callable only under the terms of

Section 2.3{b). Owner will not be required to pay any other sums

to the City for or in connection vlth any off-site traffic Im-

provements beneflttlng the Project, as a condition to the

granting of any site plan, building permit, or other governmental

Approval necessary to develop the Project as the Project Is ap-

proved on the date of this Agreement. The PHT's described in

•ubparagraphs (11), (ill), (iv) and (v) above shall become "avail-

ably to the Project immediately upon the satisfaction of the

Preconditions set forth in eachVuch subparagrsph, separately,

and there la no requirement that such increments be made avail-

able In sequence.

(b) The City may draw upon any Fiscal Surety posted in

Accordance with Section 2.3(a) above upon the occurrence of one

Or more of the following eventsi

(1) Funding la necessary for the construction of

any Phase Roadway Improvements, or a portion thereof, or for

payment to a constructing owner as provided below.

-10-
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(11) 1' th* Fiscal Surety is letter(s) of credit

or corporate surety bond(»). Owner falls to renew or replace

the »ne at least ten (10) day* before its expiration date,

but only after the -City ba» given notice in writing of the

City's pending action at least thirty (30) days before the

expiration date* .

(ill) If the Fiscal Surety Is letter(ft) of credit,

Owner falls to replace er confirm the letter(s) of credit If

the issuer of the letter of credit ("Issuer") falla to win-

tain the minimum acceptable rating established under the

City's financial institution rating,system, but only, after

the City has given notice In writing to Owner of such failing

by the Issuer and the passing of a sixty (60) day period

after giving such notice for the Owner to replace or confirm

the letter(s) of credit.

(iv) If the Fiscal Surety Is letter(s) of credit

. or surety bond(s). Issuer acquires the Property or a portion

of the Property through foreclosure or an aaslg.inent or con-

veyance* In lieu of foreclosure.

Notwithstanding anything contained herein to the contrary. If any

Phase Roadway Improvement is or has been constructed by the owner

of any Similarly Situated Project during the term of this Agree-

ment, the City shall, upon completion of such construction and

acceptance of such Improvement by the appropriate governmental

entity, draw upon all Fiscal.Surety then or thereafter posted

(under this Agreement or otherwise) with respect to such Improve-

ment and pay all funds so drawn to such constructing owner; and

all Fiscal Surety required to be posted (under this Agreement or

otherwise) with respect to Buch Improvement shall be posted ir-

respective of the fact such Improvement.has been so constructed.

(c) Funds nay be drawn in advance of the actual con-

struction of the particular portion of any Roadway Improvements

for which the call of Fiscal Surety is being made, but the call

documents must specify the particular portion of the Roadway

REAL PROPER^ H.ECORDS
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Improvement* for which the call is being made and that such :

portion 1» scheduled for commencement of construction within on*

(1) year after such draw. Except mm and to the extent provided

In Section 2.3(b) above, all cash deposited hereunder and all

proceeds from any call under any^Fiacal Surety ahal! be placed in

an interest-bearing escrow account, and all interest from such

account may not be drawn upon until and unless all public funds

available for the construction of such particular portion of the

Roadway Improvements have been exhausted, and all funds drawn

from the account may be used only for the construction of the

portion of the Roadway Improvements for which the call on the

Fiscal Surety was made. :~ '"

(d) The amount drafted under Owner's Fiscal Surety

shall be prorated with all other Fiscal Surety posted for the

purpoae of insuring the construction of the particular portion of

the Roadway Improvements, if any, based upon the relative amounts

of such Fiscal Surety.

(e) Any letters of credit or surety bonds posted with

the City hereunder shall be in a form reasonably acceptable to

the City and shall have a term of at least one year. The form of

letter of credit which is attached hereto ae Exhibit "E" is

deemed to be acceptable to the City.

• (f) After the acceptance (and payment of all construc-

tion costs, by draw(s) under Fiscal Surety or otherwise) of any

portion.of the Roadway Improvements, the amount which the City ia

entitled to draw on the Fiscal Surety shall be reduced by an

amount equal to the portion of the'Flscal Surety attributable to

such accepted Improvements. Upon completion of any portion of

the Roadway Improvements, at the written request of Owner or

Issuer, and if neither Owner nor Issuer Is then in default under

this Agreement or the Fiscal Surety, the City shall complete.

execute, and deliver to the Issuer a reduction letter verifying

• the acceptance of such completed Improvement* and documenting

REAL PROPERTY T: CORDS
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T)

that the Fiscal Surety haa been reduced as provided by the first

sentence of this subsection (f).

(9) Notwithstanding anything contained herein to the

contrary, any Fiscal Surety deposited by Owner hereunder shell be

released upon the earlier of (1) five (5) years from the date of

the original posting of *ucn~FiBcal~Surety or (li) the date upon

which construction of the Roadway Improvements for which such

Fiscal Surety was deposited hap been completed and accepted by

the appropriate governmental entity.

Section 2.4 Available FHT'a.

(a) The total number of VBT's available to the Project

at any point in tine will be.equal tot (i) the Bassllne number of

PBT*s which are currently available to the Project "as'described

in Section 2.3<a}(l); plus (li) the number of FBT's that have

become available to the Project under the tens of Sections

2.3(a)(li), 2.3(e)(iii), 2.3(a)(iv), and/or 2.3<e)(v)» plus

(Hi) the number of FHT'a that have been regained under the terms

of Section 2.5; less (iv) the number of FBI's that have been

allocated by Owner .to -Subject Tracts in accordance with

Section 2.5.

(b) For purposes hereof, PBT'a which have become avail.

able to the Project under the terms hereof will be considered to

have been utilized and thus no longer available to the Project

only upon the allocation of PHT'a to a Subject Tract under the

terns of Section 2.5. PBT's which have been deemed to have been

utilized by allocation under the terms of Section 2.5 may be

regained and shall again become available to the Project under

the provisions relating thereto set forth in Section 2.5. Since

PHT'a are considered to have been utilized under the terms hereof

upon the allocation under Section 2.5 of PHT's to a Subject

Tract, the subsequent approval of a Site Plan for such Subject

Tract will not cause a further reduction in the number of PHT'a

which are available to the Project.

EALPnOPtRTfF£CORD
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Section 3.5 Allocation of PHT'e.

(A) Provided thst sufficient PET** are available to the

Project, Owner shall have th* right to allocate and reallocate

available PHT's to any Subject Tract vithiirthe Property by deJEV

llverlng written notice of such allocation to the Director in the

form attached hereto a» Exhibit T". In the event of an alloca-

tion of PHT*s by Owner under the terns hereof, the allocated

PHT's may only be utilized in connection with the Subject Tract

to which they have been allocated by Owner unless Owner nakes a

reallocation of PHT's in writing delivered to Director. The mere

conveyance of a Subject Tract within the Property Shall not bf~~

considered to transfer or assign any rights to PHT's unless PHT's

have been previously allocated.to such Subject Tract by Owner

under the terns of. this Section 2.5(a). However, once available

PHT*s have been allocated to a Subject Tract under the terns of

this Section 2.5(a), such allocated PHT's shall be deemed to be

rights running with and appurtenant to such Subject Tract which

shall pass with any conveyance thereof, unless such allocated

PBT'a have previously reverted or been reallocated as provided

herein or have been specifically reserved in whole or in part in

the deed conveying such Subject Tract. Such PHT's shall, how-

ever, always remain subject to the reversion provisions set forth

herein. ..- *«*-

(b) Once PHT's have been allocated to a Subject Tract

within the Property under the terms hereof. Site Plans (or final

subdivision plats with respect to any single family residential

lot), shall be approved for improvements to the Subject Tract

which would, under the formula set forth in Exhibit "D", generate

up to the number of PHT's which have been allocated to the Sub-

ject Tract, provided all other applicable requirements for sucj}

Site Plans or plats have been met. In addition. Owner shall have

the right to receive from the Director certificates verifying the

allocation of FHT'a to the Subject Tract and that Site Flans or

REAL PROPERTY f.tCCRDS
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plats msy be obtained for Improvement* to be constructed upon the

Subject Tract; provided all other applicable requirement* /or

euch Site Plan* or plats have been net. Nothing herein shall re-

strict the ability of any party to obtain a building permit for

•ny Subject Tract, once a Site Plan or~flnal plat has been Re-

leased as to such Tract.

(c) The right of Owner to allocate and reallocate PHT's

hereunder is assignable In whole or in pert, but such assignment

must be expressly made in writing and filed of record in the Heal

property Records of Travis County, Texas, and the mere conveyance

of a Subject Tract within the Property without the express trans-

fer of the right to allocate PHT's hereunder sKill not be*ton»

sidered to transfer or assign any rights hereunder to allocate

PUT'*. Further, written notice of any aasignment hereunder must

be delivered to the Director before such notice of assignment

shall be considered to have been received by the City for pur-

poses hereof.

(d) If a Site Plan or plat is approved for any Subject

Tract and subsequently expires or Is terminated for any reason,

the Owner of the Subject Tract may obtain a new Site Plan or plat

for the Subject Tract based upon the PHT*s'which have already

been allocated thereto. Alternatively, if Owner (or a party to

whom Owner has assigned reallocation rights) Is the owner of such

Subject Tract. Owner (or such party with aasigned reallocation

rights) may reallocate the FHT*s to another Subject Tract. -If a

new Site Plan or plat is obtained for any Subject Tract which

utilizes fewer PHT's than the original Site Plan or plat, then

any unused PHT's shall be deemed available for use in connection

with other Subject Tracts within the Property, and the rights to

allocate or reallocate such unused PHT*a shall revert to Owner,

If Owner retains title to any Subject Tract within the Property

at such time, or to any person or entity who has been assigned

the reallocation rights with respect to such excess PHT's.

REAL PROPERTY .̂ COR
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(e) Owner and any future owners of Subject Tract* with-

in the Property shall have the right to allocate available PHT'e

among their various tracts by written agreements filed with the

Director; provided, however, that so long as Owner or any assig-

nee of the rights hereunder retains title to any Subject Tract

within the Property, any realisation of available PHT's shall

require the consent of Owner or its assignee.

(f) In the event, prior to the total allocation or

raallocatlon of all PET'a under this Agreement, Owner ceases to

exist and has failed to assign its right to allocate or reaxlo-

cate PHT's, the Director shall have the right to allocate and

reallocate PHT's within the Property whenever Site Plan applica-

tions are received by the City.

Section 2.6. Conduit for Traffic Slgnallzatlon. Owner

shall provide and install conduit, as reasonably determined .by

the Director of the Department of Transportation and Public Ser-

vices of the City to be necessary in accordance with City aig-

nalixation standards, for traffic control signals at the inter-

section of Loop 360 and Westlake Loop. Such conduit will be

provided at the time Westlake Loop la paved, and Owner shall not

be required to provide or install conduit (1) under any roadways

vhicn are not within the paved portion of Westlake Loop, or

(11) if conduit has already been so installed at such

Intersection.

ARTICLE III

MISCELLANEOUS PROVISIONS

Section 3.1 Effective Date of Agreement. This Agreement

and all rights, duties, and obligations hereunder.shall become

effective only upon the third and final reading by the City

Council-of the ordinances referenced in Section 2.1. It. for any

reason such ordinances are not so finalized and executed by the

City, then this Agreement shall be void.

Section 3,2 Enforcement. If any person, corporation, or

entity of any other character shall violate or attempt to violate

-16-
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the foregoing agreement* «nd covenants, it shall be lawful for

the City. Its successor* and assigns, to prosecute proceedings in

equity against the p*r»on or entity violating or attempting to

violate such agreements cr covenanta and to prevent said person

or entity from •violating or attempting to violate, such agreements

or covenants. If any decision or determination Had* by the

Director or any other official of the City under the terms- hereof

is adverse to Owner or Owner's successors or assigns. Owner or

Owner's successor* or assigns Bay appeal such decision or deter-

mination by filing a written appeal with the City Clerk within

ten (10) days from the date of such decision or determination.

Any such appeal shall be considered by :*he City in the-same man-

ner and under the same time schedules and procedures as are pro-

vided In the City Code for appeals with respect to Site Plans.

Nothing contained herein shall be deemed to limit any other

rights or remedies available to the partlea to this Agreement or

under general principles'of Isw and equity.

Section 3.3 Amendment and/or Termination. This Agreement

and any Exhibits attached hereto may be modified, amended or

terminated only In the following manner:

(a) Owner shall submit to the Director, in the lorn of

an amendment to this Agreement,, any proposed amendments necessary

to make technical corrections or minor revisions or modifications

to this -Agreement. In the event the Director approves any such
**•

amendment, the amendment shall be executed by Owner and the

Director, the terms and provisions of same shall become a part

hereof, and such amendment shall be recorded in the Heal Property

Records of Travis County, Texas.

(b) Revisions, modifications, amendments or termination

of this Agreement other than under Section 3,3(a) may be made

only by the Joint action of each of the following: (1) the City
c.

Manager or other authorized representative of the City, acting

upon authorization by a majority of the members of the City

REAL PROPFhTV RECORDS
r.rr "'TV. TEXAS -17-
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Council) (11) th* owner* as of th* .tine of such action of the

portion of th* Property affected thereby (It being agreed and

under*tood that if thl» Agreement la amended only in»otar a* it

affect* a portion of the Property, It ahall not be neceaaary to
.-*.-«-»— . ,

obtain approval or joinder by the owners of the remainder of the

Property)} and (ill) Owner, or the assignee of the Owner1* right*

of amendment approval hereunder pursuant to assignment from Owner

as permitted herein; provided, however, that joinder of Owner or

Ita assign**, a* th* ca*e may be, will not b* required in the

•vent that Owner or ita a**igne* (a* th* ca»* may be) no longer

po**e*»e* an interest in the Property or any portion .thereof,

either a* an owner or a* a llenholder/ at the time of auch action.

(c) If the City initiate* and approve* a change in th*

zoning for any portion of the Property and *uch rezonlng 1* op-

posed by th* *>wner thereof, then Owner aha 11 have the right to

terminate thi* Agreement with respect to *uch portion by giving

written notice of termination to the City.

(d) Owner ahall have V* right to exerciae the remedies

•*t forth in Section 3.3(e) by delivering written notice of

Owner1* exercise of auch remedies to the City if the following

event* occur: (i) the owner of any Similarly Situated Project

files any zoning change application with the City afte±r the date

of this Agreement; (11) the City delivera to Owner a Notice of

fending Zoning Change by first claes mail and Owner delivers to

the City a Notice of Protest by first class Bail; (ill) the City

doe* not require, as a condition to approval of such zoning

change application, that the cvner-of such Similarly Sltusted

Project provide Roadway Curative Action; and (lv> such zoning

change application la approved on final reading by the City

Council. Notwithstanding anything contained herein to the con-

trary. Owner ahall have the right to exercise tĥ e remedies set

forth in Section 3.3(e) without necessity of providing a Notice

of Protest to the City If the City does not provide to Owner a

Notice of .Fending Zoning Change.

. . - .

'
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{•) If the event* described in Section 3.3(d) occur,

Owner may elect to exerclss the following remedy. Owner shall b»

relieved of any obligation to poet fiscal surety for the Roadway

Improvement* described as Phases HI(a) and IV In Exhibit *C*.

If Owner has posted Fiscal̂  Surety for any of -such Roadway 1m-

provenent*. the City shall Immediately refund to Owner and/or

Issuer any such Fiscal Surety.

Section 3.4 In Kind Contribution Credit*. The City acknowl-

edges that it is the intent of Owner to make certain right-of-way

dedications and other contributions in 'excess of existing ordin-

ance retirements ("In Kind Contributions") as set forth in Exhl-
*

bit *C* attached hereto and Incorporated herein by reference.

The City agrees that Owner shall be entitled to credits hereunder

("In Kind Contribution Credits") on and against the financing of

the Phase IV Roadway Improvements for which Owner is responsible

hereunder, in the event Owner nakes such In Kind Contributions,

The actual credit allowed Owner hereunder for any such right-of-way

dedications shall be based upon the actual area of the right-of-

way so dedicated and an appraisal which Is conducted within four

(4) months of .the date of the actual right-of-way dedication and

reviewed and approved by the appropriate department of the City.

In Kind Contribution Credits to which Owner IB entitled hereunder

shall be credited immediately upon the assignment or dedication

by Owner to any governmental or quasi-governmental entity of each

In Kind Contribution contemplated in Exhibit *C*.

Section 3.5 Updated TIA's. Notwithstanding anything con-

tained herein to the contrary, Owner from time to tine may demon-

strate in an updated TIA (provided to and approved by the Director)

that additional FHT's in any Roadway Improvement Phase hereunder

in.excess of those deemed to be available upon completion of

Roadway Improvementa for any Roadway Improvement Phase hereunder
«

are available for allocation to Subject Tracts under Section 2.5,

as a result of any of (but not limited to) the following:

REAL PROPERTY RECORDS
TRAVIS CO'i'-T ' TEXAS

10909 1557
-19-

«'0 *,*."•'



o
(a) Die improvements actually constructed en th* Prop-

at full build out have resulted In a analler requirement for

than projected on Exhibit "C*.

(b) Improvement* (other than th* Roadway Improvement*)

th* road system. Increased Bass' tranalt use, and/or ua* of

traffic reduction measures, *uch aa ride sharing and/or

red work hour* or flextime, have resulted in the availa-
bUlty of additional PET'*.

(e) The execution of contract* for the construction of or

arrangements for additional roadway improvements other than

ftoadvay Improvement* have resulted In the availability of

•ddltlonal PHT'*. •

(d) Other transportation or m»ss"T transit facility improve-

*«Bt* have resulted in th* availability of additional PHT'a.

'A no event, hovever, shall Owner be entitled to utilize and

Allocate hereunder PHT'* in excess of the total number of FHT*s

•Pseifled in Section 2.3.

Section 3.6 Entlre_Agr*ement, This Agreement contains the

*0fllplete and entire Agreement between the pai£les respecting the

ft'tttere addressed herein, and supersedes all prior negotiations,

•flftements/ representations, and understandings, if any, between

th* parties respecting such matters. This Agreement may not be

Codified, discharged or changed In any respect whatsoever, except

•I provided in Section 3.3.

Section 3.7 Approvals. Any consent, Vaiver, approval or

Authorization required hereunder shall be effective if signed by

the party granting or making such consent, waiver, approval, or

Authorization, and no consent, waiver, approval or authorization

'hall be unreasonably withheld, delayed or conditioned.

Section 3.6 Survival. Except as otherwise provided herein,

this Agreement shall be binding upon and Inure to the benefit of

the heirs, personal representatives, successors and assigns of

Owner and all future owners of the Property or any portion thereof.

PROPERTY r-:CDRDS -20-
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n
and of the City. If Owner or Owner's successors bf assigns

transfer* or convey* Ite interest (ether than by way of a mort-

gage or deed of trust) in the Property or any Subject Tract, then

th« transferor shall be released from all liability and obliga-

tions of Owner under this Agreement, it being the intention of

the parties that this*Agreement shall be*a covenant running with

the land.

Section'3,9 Notices. Except as Bay be otherwise specifi-

cally provided In this Agreement, all notices required or per-

mitted hereunder shall be in writing and will, be deemed to be

delivered and received when (i) deposited in the United States

Kail (certified or registered Bail, return receipt requested),

(11) delivered to Federal Express or similar carrier for courier

delivery, (Hi) delivered to a telegraph company for delivery as

a telegram, delivery charges prepaid, or (iv) delivered in person,

properly addressed to the parties at their respective, addresses

set forth herein or at such other addressees aa may have pre-

viously been specified by written notice delivered in accordance

herewith, provldad that all notices to parties with addresses

outside the United States shall be by telegram or by Interna-

tional Federal Express. For purposes hereof, the initial ad-

dresses of the City and of Owner shall be as follows:

The Cityt c/o Director of Planning
P. O. Box 10BB
Austin, Texas 7B767-BB2B

Ownert Office or the Bishop
S2D San Japinto Street
Hoiston, Texas 77002

Section 3.10 Other Instruments. The parties hereto covenant

and agree that they will execute such other instruments and docu-

ments as are or may become necessary or convenient to effectuate

and carry out the purposes of this Agreement.

Section 3.11 Invalid Provision. Any part of this Agreement

held by a Court of competent jurisdiction to be invalid, illegal,

or ineffective shall not impair or Invalidate the remainder of

u f:
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this Agreement, but the effect thereof shall-be confined to the

part BO held to be invalid* illegal or ineffective.

Section 9.12 Applicable Lev. This, Agreement shall be con-

î trued under the lews of the State of Texas, and all obligations

of the parties hsreunder are performablt in Travla County, Texas.

Section 3.13 Saturday. Sunday, or fre^o Holiday. If any date

eet forth in tale Agreement for the performance of any obligation

or for the delivery of any instrument or notice ahould be on a

Saturday, Sunday, or legal holiday, tht compliance vlth such

obligation or delivery shall be acceptable if performed on the

next business day~-fallowing auch Saturday, Sunday, or legal holi-

day. For purposes of this Section, "legal holiday" shall Bean

any state or federal holiday for which financial Institution* or

post offices are generally closed in Travis County, Texav, for

observance thereof and .all holidays obstrved by the City of Austin

for which Its offices are closed for business.

Section 3.14 Exhibits. All recitals and all schedules and

exhibits referred to in this Agreement are Incorporated herein by

reference and shall be deemed part of this Agreement for all pur-

poses as if set forth at length herein.

Section 3.15 Counterparts, This Agreement may be executed

simultaneously In one or more .counterparts/ each of which shall

be deemed an original and all of which shall together .constitute

one and the same instrument. The terms of this Agreement shall

become binding upon each party from and after the time that it

executes a copy hereof. In like manner, from and after the time

that any party executes a consent or other .document authorized or

required by the terms of this Agreement, such consent or other

document shall be binding upon such parties.

RKk!29S!:RTV R
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EXECUTED to be effective »• of the effective date *et forth

in Section /.I thie the 31. d»y of

OWNER i

APPROVED AND ACCEPTED t

THE CITY

Byi
Printed Kane: Baingv7L. Knight
Titlet Acting CityManager

. 19B9.

THE PROTESTANT EPISCOPAL CHURCH
COUNCIL or IRC DIOCESE or TEXAS

-„ - it. u— * ̂ "^ ̂  —
Printed Name, _^uncan_E-_OBberrwL
Titlei

TBE STATE OF TEXAS

COUNTY OF TRAVIS

Thir invtrunent was acknowledged before ne on
1999, by DuflCJfl &• Osjpm. An^nt- __ . of THE

. 3 /
__

PROTESTANT EPISCOPAL CHURCH COUNCIL o' THE DIOCESE OF TEXAS, on
behalf oi *ald church council.

My CoBuni«»lon Expiresi
NOTARY PUBLIC,

Print Namet

THE STATE OF TEXAS

COUNTY OF TRAVIS

*\ JILLMcMJUFFE

kji

Thl« instrument va» acknowledged before me
19B9, bv p»y.r.»v T •» * nht *^-<"g ^ty Mflnnfr f T< » T » i of THE CITY OF
AUSTIN, on behalf of efid City;

My Conuniasion Expires:
tf.
i-

Stateo

Print Namei

LOLIUJ.SUGIE

R-7B89
01/24/89
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«eh»tfultr for fcevfOormftTit Levels

I. To detarmine «i*a (nunber of itjuare feet, dwelling unite or rooms)
of any particular land u«a allowed, when given allowable PHT», the
following formula ehould be vaedt

LAND USE SIZE - ALLOWABLE PHTc/PBTa PER UNIT x UNIT •

For example, to determine how aany * mi are feet of retail
C:J10D,ODD - 199,999 SF) can be built, given 3,500 allowable PHTai

RETAIL SIZE - 3,500 ALLOWABLE FKTa/6.25 PHTa >ER UNIT St «̂ ii—- «.
1,000 SF PER UNIT *

RETAIL SIZE - 560,000 SF IN 100,000 TO 199,999 CF UNITS

IX. To datermine number of PBTe required for e particular land vae,
the following formula chall be u*edt

REQUIRED PBTB - LAND USE SItE /UNIT X PHTa PER UNIT

For example, to determine how many PKTa are required for 560,000
CF of retail in 100,000 to 199,999 SF unita:

REQUIRED PHTa - 560,000 fiF/1,000 ST PER UNIT X 6.25 PHT* PER UNIT

REQUIRED PKTa - 3,500 PHT«

* See attached Table 3, PH peak Hour Trip Rates (PHTc), to
determine PHT* per unit and unit*.

ETCHTBTT
Page 3 .of 3
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TABLE 3
DAVENPORT PHASE II

(TRACT F| ST. STEPHENS)

FM PEAK HOUR 'TRIP RATES (PHT's)

LAND USE CATEGORIES UNIT
PEAK HOUR
TRIP RATE

Single Family
Gen. Office, 100,000*199,999 SF
Shopping Center < 100,000 SF

dwelling unit
1,0000 SF
1,000 fiP

1.06
9.68

ass

NOTES: (•> see Exhibit A for specific Block, Lot, Land use and
.Density breakdown for the parcels

(b) Trip rates for any other land use categories will
be determined in accordance with the latest edition
of the ITE Trip Generation Manual

EXHIBIT "D1

IH11/33
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EXHIBIT T".

ALLOCATION OP PHT'S

THE STATE OP TEXAS

COUNTY OP TRAVIS
—KNOW -ALL KEN BY THESE PRESENTS)

THAT, WHEREAS, th* undersigned is the holder of the right to
allocate PHT's under the terns of that certain 'Restrictive
Covenant, Development and Roadway Construction Agreement" (the
"Phasing Agreement*), of record in Volume , Pages , »t
seq.f Real Property Records of Travis County, Texasi and

WHEREAS, it is nov the desire of the undersigned to allocate
PHT's to the property described herelnbelow, as permitted under
the terns of Section 2.5 of the Phasing Agreementi

HOW, THEREFORE, the undersigned-does hereby allocate, under
the terns and provisions of Section 2.5 of the • Phasing Agreement,

PHT's to that certain tract of real property described on
Exhibit *A" which is attached hereto and incorporated herein by
reference.

Executed by the undersigned on the date set forth
hereinbelow.

By:

Its>

Date i

S*»SHfc
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..„ ,,,. . no., • - f ' / f lP ,
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EXHIBIT "C" .

In-Kind Contribution* .

In connection with certain .portions of the.Roadway
Improvements, Owner nay make certain right-of-way dedications and
other contributions (such as engineering and design plan*) in
excess of existing ordinance requirements, subject to approval and
acceptance thereof by the appropriate governmental entity. Owner
•hall receive a credit on-andj*gainst the.financing of Headway
Improvements for which Owner is responsible for any such In-Kind '
Contributions so made by Owner. Owner is responsible for the
financing of all on-site roadway improvements (as determined and
provided in connection with the final subdivision plat for'each
Tract)* and shall receive no-In-Kind Contribution Credit with
respect thereto.

APR

TRWIiCOUHTY.'inAt

2,1,1
ffl IP* •* ""

KK-.

DEPT. OP LAW
P,O.BOX1O86

7B767

RFCOflDCR-S MEMORANDUM:
ft IT* ti.Ttc a* rwcrCJiN'n. Ihĵ  ••HntmMn wn
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M E M O R A N D U M

TO: Betty Baker, Chut and Members of the Zoning & Platting Commission

FROM: Dora Anguiano, ZAP Commission Coordinator
Neighborhood Planning and Zoning Department

DATE: February 15,2005* '"*' '"' **'

SUBJECT: ZAP Commission Summary

Attached is a ZAP Commission summary, which will be forwarded to the City Council.

CASE # C814-88-0001.08; CS14-8S-0001(RCA)



ZONING AND PLATTING COMMISSION
Case # C814-88-0001.08; CS14-88-0001(RCA)

HEARING DATE: January 4,2005
Prepared by: Dora Anguiano

10. Zoning:
Location:

Owner/Applicant:
Agent:
Request: .__

Staff Rec.:
. Staff:

C814-88-0001.08 - Gables at Wesflake
3100-3320 North Capitol of Texas Highway, Lake Austin
Watershed
Protestant Episcopal School Council (Brad Powell)
Stuart Wolff Metcalfe von Kriesler (Michele Haussmann)

JPM& to PUD. To amend an existing PUD to allow for multifamily
residential use.
Recommended
Glenn Rhoades, 974-2775, glenn.rhoadcs@ci.austin.tx.us
Neighborhood Planning and Zoning Department

APPROVED P.V.D. ZONING WITH SF-6DEVELOPMENTREGVLATIONS; A MAXIMUM OF 323
UNITS; HEIGHT LIMIT OF 45'; MAXIMUM BUILDING COVERAGE LIMITED TO 20%;
IMPERVIOUS COVERAGE LIMITED TO 35%; NO PARKING WITHIN THE FRONT YARD
SETBACK SO THAT THERE'S A BUFFER BETWEEN WESTLAKE LOOP A THE
DEVELOPMENT. ALSO INCLUDE ALL OF THE ENVIRONMENTAL BOARD'S CONDITIONS &
RECOMMENDATIONS; APPLICANT/PROJECT TO BE RESPONSIBLE FOR WHAT IS DEFINED
IN THE RESTRICTIVE COVENANT AS THE PHASE 3 ROADWAY IMPROVEMENT; APPLICANT
HAS TO CONSTRUCT THAT INTERSECTION WHETHER THERE IS SUFFICIENT FISCAL
POSTING OR NOT; APPLICANT IS RESPONSIBLE FOR THE REMAINING COST OF THE
INTERSECTION. LOOP 360/WESTLAKE, PHASE 3 INTERSECTIONS, BE CONSTRUCTED
PRIOR TO THE CO ON THIS SITE. AS THE AGREEMENT REQUIRES, TO CONSTRUCT
WESTLAKE FROM ROYAL APPROACH, TO CONSTRUCT AN ALTERNATE ENTRY TO ST.
STEPHEN'S SCHOOL; WAYMAKER WAY. APPLICANT TO INSTALL THE TRAFFIC
IMPROVEMENTS ON ROYAL APPROACH & WESTLAKE DRIVE TO PROHIBIT THE TURNING
OF VEHICLES INTO THE NEIGHBORHOOD; TIA BE REVISED TO REFLECT THE NEW
WAYMAKER WAY INTERSECTION AND THAT THIS PROVIDES A REDUCTION OF TRAFFIC
INTO THE NEIGHBORHOOD". IN ADDITION, 10% OF THE UNITS MUST BE AFFORDABLE
AS DEFINED BY THE CITY'S SMART HOUSING DEPARTMENT.

[K.J; T.R 2™J (5-4) CH; J.M; B.B; J.P - NAY

11. Restrictive
Covenant
Amendment:

Location:

Owner/Applicant:
Agent:
Request:

Staff Rec.:
Staff:

C814-88-OOOKRCA) - Gables at Westlake

3100-3320 North Capitol of Texas Highway, Lake Austin
Watershed
Protestant Episcopal School Council (Brad Powell)
Drenner Stuart Wolff Metcalfe von Kriesler (Michele Haussmann)
To amend an existing restrictive covenent to allow for multifamily
residential use, and to amend the peak hour trips as defined by the
restrictive covenant
Recommended
Glenn Rhoades, 974-2775, glenn.rhoades@ci.austin.tx.us
Neighborhood Planning and Zoning Department

MOTION MADE TO AMEND THE EXISTING RESTRICTIVE COVENANT TO BRING THEM
INTO CONFORMANCE WITH THE ACTION ABOVE, ITEM #10; AMENDING THE PUD.
[K.J; T.R 2™] (5-4) CH; J.M; B.B; J.P - NAY
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SUMMARY

Glenn Rhoades, staff - Gave his presentation to the commission. 'This is for Items #10
& #11; the applicant is proposing to change an existing plan unit development land use
plan. The PUD as it stands today, designates this portion of the property as office and
retail use, as well as single-family. The owner is proposing to Emend the land plan in
order to allow for multi-family residential. In addition to amending the land plan to allow
for multi-family, the applicant is requesting two variances from the code for construction
on steep slopes and cut/fill requirements; the variances were considered by the
Environmental Board on October 6,2004, and were recommended with conditions. Item
#11, the applicant has filed an application to amend an associated restrictive covenant;
the restrictive covenant limits the property to commercial office and single-family uses
and must also be amended in order to allow for multi-family residential use. Staff does
recommend the proposed change, we believe it's appropriate at this location; generally
land uses transition for more intense uscsio lower, jntense usea,-between single-family
neighborhoods and arterial roadways. The subject tract is adjacent to Capital of Texas
Highway to the east; presently the property is proposed for an office retail park and staff
believes that the multi-family project would be compatible with the single-family
neighborhood to the west. In addition, the property is allowed 6,700 trips per day and the
proposed multi-family would generate 2,070 trips, which would be a substantial
reduction. I would like to make a correction to the posting for the restrictive covenant
amendment, when that was first posted at one time we thought that there was an exhibit
within the restrictive covenant that dealt with peak hour trips and we thought that would
have to be amended, but it turns out that it does not need to be, so all that is being
requested is to change the use to allow for multi-family".

Commissioner Baker - 'This is something that was not or could not have been
administratively approved?"

Mr. Rhoades - 'That is correct".
•M -

Commissioner Baker - "So it is a change in use?"

Mr. Rhoades-"Yes".

Commissioner Martinez - "This is a change to a PUD, the vote here tonight and its
interaction with City Council; what happens if we vote yes or no either way or we take no
vote?"

Mr. Rhoades - "1 believe if you vote against it, that it would require a 6/7 majority
whenever it does go to City Council; if you send it with no recommendation, I believe we
would need a simple majority; or Ms. Terry can explain it".

Marty Terry, City Attorney - "I will need to look it up and give you an answer later".
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Steve Drenner, applicant - Gave his presentation to the commission. Mr. Drenncr gave a
Power Point presentation. "You have 5 projects in that 11,000 acres, you have a total of
650 apartment units, if you a person who is looking for that sort of a housing prospect
you can not find it unless you're fortunate enough to be able to buy 650 units. So I do
think it provides and satisfies a tea] public need. Zoning change should provide
compatibility with adjacent nearby uses, it should not result in detrimental impacts to the
neighborhood character. -1 do think -wt- are compatible with' the neighborhood. The
property is not bounded by any current single-family residence, the closest one is more
than 500-feet away; the majority of the folks live more than Vfe a mile away from this site;
so it is not as if we are putting an apartment project in the middle of a single-family area;
it's the tract that has direct access to the major arterials. Zoning changes should promote
the health, welfare and safety and fulfill the purposes of zoning set forth in the local
government code. The fact that we, are changing from office retail to multi-family
reduces the traffic from this project by 60%. We will be building this loop road that
connects back to 360; it does provide relief for this office project to the north. We will
build a new entrance from St. StephenXsa that̂ 11 the traf&uthat presently goes down
Bunny Runny and Royal Approach and Westlake Drive will be directly fed on Loop 360.
We will build additional turning capacity to allow northbound and an additional turn lane
to get out and additional turn lane to get into the neighborhood for those traveling from
the south. Finally, because we have heard a lot about potential cut through traffic that
might leave this project and go through the neighborhood, frankly we see very little
chance that that can happen, but to make sure that it would not happen we would propose
this sort of traffic impediment that prohibits left turn from our project into the
neighborhood". Mr. Dreimer continued with his presentation speaking on traffic
reduction. "You'll hear about the concept about "a deal is a deal"; there was NO deal
with regard to this tract of land, there was a deal with regard to other tracts of land.
There was a letter agreement that was entered into in '88 and it referred to property that
fronts on Bunny Run, there was a map attached to that, the property that the Diocese was
to own, this is the tract that we're talking about, it does not front on Bunny Run. It called
out those tracts specifically; it calls for Block A and lots 1-15 on Block E that was what
was reflected in their deal. The tract that we're talking about was not a part of that. The
deal has been honored by St. Stephen's and will continue to be so; there has been some
confusion with regard to the restrictive covenant and PUD notes; that's not a deal; that
document clearly reflects the idea that you can change things. There wasn't a deal".

Commissioner Whaley - "How are do you live from this tract?"

Mr. Drenner - **I live down Westlake Drive to the east, probably 3 or 4 miles, I use this
intersection and traffic artery quite a bit".

FAVOR

Roger Boel, Head of St. Stephen's - Spoke in favor of the proposal.
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Rick Whitley, Legal Council for St. Stephen's - '1 was involved with the land swap back
in the late 80*s, I can attest that St. Stephen's did enter into an agreement with the
neighborhood regarding the land that was part of the Davenport West PUD, but no part of
that agreement dealt with the land that's in question tonight". 'There was an agreement
with St. Stephen's contracted with Davenport to trade this 98 acre tract for 104 acre tract
to the south, as part of that contract, Davenport was to^obtain entitlements that Steve
described eaHTeTcm"this tract as welFas entitlements on the 46 acres. The proposed PUD
dealt with 100's of acres up and down 360 and the part that is west of 360, was called
Tract F; there was a Davenport portion of Tract F and a St. Stephen's portion of Tract F.
The surrounding neighbors had a number of issues with the Davenport proposal as it
came forward. There were numerous meetings and 1 was active in attending those
meetings. Both St. Stephen's and Davenport reached an agreement with the
neighborhood in writing; there was a St. Stephen's agreement with the neighborhood and
there was a Davenport portion of Tract F and there was a St. Stephen's portion of Tract F,
those were two separate agreements". Mr. Whitley continued speaking about the
agreement. ' *^— ̂ ^ **••

Christine Aubrey, Former member of St. Stephen's Board of Trustees - Spoke in favor.
Ms. Aubrey spoke about the deal between St. Stephen's and the neighborhood.

Mike McKedda , Board of Trustees at St. Stephen's - Spoke in favor. Spoke jn regards
to the "deal" between St. Stephen's and the neighborhood,

Lynn Meredith, Board of Trustees - Spoke in favor. Spoke about the land and the history
of the land.

Jim Knight, Project Engineer - Spoke in favor. Spoke about the Environmental Board's
action and things that they want to accomplish on the proposed site. Mr. Knight spoke in
regards to water quality.

Alice Tucker, teacher at St. Stephen's - Spoke in favor. Ms. Tucker spoke about the
history of Bunny Run and St. Stephen's School.

Owen Linen, Teacher at St. Stephen's - Spoke in favor.

Lawrence Sampleton, Director of Admissions at St. Stephen's - Spoke in favor.

(inaudible). Parent of a student at St. Stephen's - Spoke in favor.

Mike Davis, Head of School - Spoke in favor.

Catherine Resbess, Former President of St. Stephen's Neighborhood Association - Spoke
in favor.

Brad Powell - Spoke in favor.
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Commissioner Hammond - "Can you tell us why this land sell is so important to the
current finances of St. Stephen's?"

Mr. Powell - "St. Stephen's is looking to plan for the future and gain financial stability
and this is a method of us to do so; so that we could continue to education kids at the
level that we have been educating them for 50 years. It gives us that ability to do that".

Commissioner Hammond - "Thank you",

lack Holford - Spoke in favor.

James Vaughn - Spoke in favor.

Commissioner Martinez - "If that young man is an indication of the kinds of young
people that St. Stephen's is preparing to move into our communities, wherever they are,
all of us in this room, not just the Sfc- Stephen's folks&iit everyone in this room should be
very proud".

Alexa Knight, Gables residential - Spoke in favor.

Paul Hornsby - Spoke in favor.

Jerry Winethrob, Real.Estate Broke - Spoke in favor.

Barney Knight - Spoke in favor.

Harry Lorenz, parent - Spoke in favor.

Michael Whalen, behalf of St. Stephen's - Spoke in favor.

Commissioner Baker - "Do you have an answer to Commissioner Martinez's question?"

Marty Terry, City Attorney - 'The Code's language in that provision is that the
affirmative vote of 3/4* of the members of Council is required to approve a proposed
zoning if, 1; the land use commission recommends denial of an application to rczone
property to a planned unit development. It does not speak to denial only; it does not
require 3/4* vote in the event you send up a "no recommendation". Since it is a PUD to
PUD, we arc talking about rezoning this PUD, so we are talking about the 3/4* vote
being triggered at City Council by denial of the request of rezoning".

Commissioner Baker - "Thank you".

A motion was made and seconded to continue pass 10:00 p.m.
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Sarah Crocker, representing 1400 homeowners, Davenport & Bunny Run Defense
Alliance - Spoke in regards to comments that have been made about the neighborhood.
Ms. Crocker stated that the comments were untrue and that her clients were not confused.
[Technical Problems occurred] "You will hear from several people. No one has ever
said that St. Stephen's does hot have the right to rezone their property, all the documents
mat Mr. Drenner referred to are standard language and restrictive covenants. It would be
illegal for the City to tell anybody that they couldn't rezone their property. What that RC
does is the same thing that a zoning case does, zoning cases don't permit all the time and
most of the time they prohibit in regard to uses, but it would be illegal for anybody to
come in and file a zoning case and have the city put in there "sorry this is what you get
and you'll never get anything else", I've never seen that and nobody has ever contended
that; no one has ever said that St. Stephen's couldn't come in and make an application to
rezone their property. They have to go through the process just like everyone else". Ms.
Crocker stfoke on impervious •COverrtraffic andTWmber of units being proposed on the
property. "Bottom line is we have to have a zoning change in order to have multi-family;
there isn't one GO use prohibited in the PUD. My clients accepted all of the GR uses and
all of the GO uses, but the one thing they didn't want was multi-family. I guess a
preliminary plan is not a legal document either; there's a lot more to this, this is not a
bunch people who are against development; they support it. Nobody has anything against
St. Stephen's, they are a great school, but they have more than adequate uses to market
this property. This is more to me perhaps marketing failure; an inability to get out and
sell your property and get fair market value for it".

John Hickman - Spoke in opposition. Spoke in regards to transportation, traffic issues.

Speaking about a chart that was handed to the commission:

Commissioner Jackson - "You think the best case is Scenario #47"

Mr. Hickman - "I like #4, yes".

Commissioner Jackson - "So when we look at the entering in the A.M, you have 394 vs.
32; if you compare it to the multi-family".

Mr.Hickman -"Correct".

Commissioner Jackson - "On the exiting, you have 64 vs. 130; which I think correlates to
the 66 that Mr. Drenner told us about".

Discussion continued in regards to the entering and exiting peaks of traffic in the A.M
and P.M.

Paul Linehan - Spoke in opposition. Mr. Linehan gave an overall prospective of the
proposal and the agreement that was made between St. Stephen's and.the neighborhood.
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Commissioner Baker - 'They are proposing a change from office retail to multi-family;
does that change the requirements and the needs for LUE's?"

Mr. Linehan - "Yes, in 1997, there was an agreement worked out with the City of Austin
regarding the participation agreement, that was done on November 4, 1997. It was a
Waste Water agreement that was done at that time, that would allow for 145 LUE's to
St. Stephen's, that agreement has been changed; I talked to city staff and those LUE's for
St. Stephen's has been knocked up to 205. It was my understanding that when St.
Stephens extend that waste water line to their site that there would be about 24 LUE's
that would need to be reserved for St. Stephen's. So you would have to deduct that
amount from the 205. It went from 145 in 1997 to 205 in a revision to that agreement in
2003. Is there enough to do 323 apartments?? I'm not an engineer, but I do multiples of
.7 for LUE's for apartments and that would not allow for 323 apartments to be built with
the number of LUE's that are done without doing a service extension request; that would
have to go to City Council'*' * ~

Commissioner Baker - "So basically, you do not professionally feel that there is
sufficient LUE's for the proposed multi-family?"

Mr. Linehan - "I do not believe that there is enough LUE's".

Commissioner Hammond - "What are the significance of the PUD notes from a legal
point of view?"

Mr. Linehan - "I'm not an attorney; the notes that I put on a plan are based on the
agreements we have; I never planned multi-family on the St. Stephen's school tract, that
is true. I had three other sites that I was trying to get multi-family approved on; when the
agreement was reached that.... End of tape. "We agreed that we would not put anymore
multi-family on the plans; so when we did the PUD plans there was no multi-family".

Commissioner Jackson - "Over your years of doing PUD's in the City of Austin, how
many of your PUD's have you gone back and changed?"

Mr. Linehan - "Probably every one of them; as far as how I changed them, it has not
been a land use change; they are administrative changes".

Rocky Klossner, Water and Wastewater - "Mr. Linehan was correct about the 1997
agreement; the city originally had about 55% of the capacity. This tract and one other
has taken part of that capacity, the city shares just less than J/2 ; this tract has submitted
service extension requests. I believe they have been approved; as far as the utility is
concerned, there is capacity and they can obtain enough LUE's to service the property".

Commissioner Baker - "Thank you".
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Tom Burns, President of Bunny Run Neighborhood Association - Spoke in opposition.
Mr. Burns spoke in regards to the agreement that was made between the neighborhood
and St. Stephen's.

Jimmy Mansour - Spoke in opposition.

Commissioner Whaley - "What did you mink about the traffic improvements that were"
proposed with the Gable's plan for the moving of the entrance; does any of that have any
appeal?"

Mr. Mansour - 'The neighborhood is open always to work with the developer. Sarah
will talk to that".

Mike Hare - Spoke in opposition.

Lloyd Beamus, Vice-president of Bunny Run - Spoke in opposition.

Beverly Dorland - Spoke in opposition. Ms. Dorland spoke in regards to traffic; she
spoke about how the applicant did not meet with the neighborhood in a proper way, no
maps were provided to them. Ms. Dorland spoke about the failing intersection, Westlake
Drive.

Steve Way, resident - Spoke in opposition.

Peter Gaylord, resident - Spoke in opposition. Stated that no a lot of information was
presented to the neighborhood.

Ralph Bissard, resident - Spoke in opposition. Spoke in regards how the neighborhood
lacks diversity and the neighborhood's character.

Jack Williams, Past President of Bunny Run - Spoke in opposition.
.1 .

Jorge Ramirez, resident - Spoke in opposition.

Meredith Landry - Spoke in opposition.

Hank Coleman - Spoke in opposition.

[End of tape; Technical difficulties]

REPUTAL

Steve Drenner, applicant - "With respect to traffic, there is a little bit of frustration, I will
admit. What we have is, some experts that would disagree with have one set of numbers
that has been looked at and approved by the city staff, and I should suggest to you that
they should carry more weight. I would also suggest to you that traffic is not about just
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the particular numbers, it's to some degree a common sense issue. I think with respect to
the traffic improvements, it doesn't take much beyond common sense to say "if we're
providing a new entrance for St. Stephen's, surely that's having a positive traffic impact.
It's not just a traffic impact for the school or the neighborhood; it's for this entire area.
We talked about providing a traffic signal, so instead of taking that scary move that the
lady who spoke is talking about, we're going to enhance traffic safety, assuming that
TXDot would warrant the signal a* we believe that they will. With regard To"
environmental issues, we started this process understanding that in order to have an
economically viable process we couldn't reduce the impervious cover to current code.
Our first conversation with city staff, we told them that, we asked what else we could do;
we talked about doing SOS style water quality. They said that they would rather we do
this style of water quality; they want us to look at the run off from Loop 360. There was
been signs all around the neighborhood that says "our neighborhood is at risk", we
continue to ask "at risk from what?" "Is it the traffic improvements that we're going to
make that's going to make it safer; it is the fact that we're going to have a more

• environmentally-sensitive-project that-otherwise would be built...at risk from what?
Tonight, I got my first answer, at risk from student parties. Looking back at planning
principles and what this area needs, not just this particular neighborhood, what this
neighborhood needs is housing alternatives; that's exactly what we're offering to
provide".

Commissioner Jackson - 'There was a gentleman that was talking about property values;
did I hear it wrong?"

Mr. Drenner - "No, he had it backwards, he looked at it two ways, it looked at the impact
of the apartments out at Barton Creek, on the residential and he found no negative
impact, in fact the sales for the area close to the apartments were slightly higher than the
area down the street. Then he looked at the Lost Creek impact and he found a very slight
3 to 7% negative impact on the neighborhood".

Commissioner Jackson - "I understand from your investment if you start taking a 7%
lost, that's..,"

Mr. Drenner - "According to Mr. Hornsby study they would experience the 7% lose if
that office project is built".

Commissioner Martinez - "What were you going to say about affordability?"

Mr. Drenner - "To some agree as we began the conversations with the neighbors; we
started talking with this neighborhood far before we ever filed a zoning application; I
would tell you that from the outset we heard "oh my gosh, we have problems with
apartments" and it was a question about quality; and we tried to assure folks that we were
going to build a quality project. If you would like to condition any recommendation on
our ability to meet the city's affordable standards and their SMART Housing standards,
we would be happy to do that; if I understand, that's 10% of the units must be affordable
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;

by people making 80% of the median income in the city; we'll be pleased to have that as
part of our conditions".

Commissioner Whaley and Martinez moved to close the public hearing.

Commissioner Baker - "How did staff look at the projected traffic for the retail?"

Emily Barren, staff - "Generally, as a rule, staff looks at shopping centers; we generally
don't take into account specialty retail unless we know a specific user. The code allows
for a wide variety of square footages in shopping centers for a small shopping center to a
million square foot shopping center. So we have used shopping center and office and
compare that with the apartments".

Commissioner Baker - "So you took the high end?"

Ms. Barron1^*-Correct1*. "**-

Commissioner Martinez - "I want clarification in terms of our vote tonight, so I clearly
understand what it does. If we vote yes to do the rezoning, does it go to Council?"

Ms. Terry - "It does go to Council".

Commissioner Martinez - "If we vote no.."

Ms. Terry - "It still goes to Council; it requires a super majority vote".

Commissioner Martinez - "A super majority vote on the "no".

Ms. Terry - "That's correct".

Commissioner Martinez - "If it's a tie or if someone abstains?"

Ms. Terry - "No, super majority vote".

Commissioner Baker - "So commissioners, what's your pleasure?"

Commissioner Donisi - 41 was going to ask, was there a recommendation or any outcome
from the subcommittee meetings?"

Commissioner Baker - "I think the best way to describe the subcommittee would be
frustration. All commissioners who were not aware of some of the discussions, we heard
a lot of what we heard tonight, at our last meeting, it became very apparent that we were
totally at a standoff. Whatever issue you wanted to bring, whether it was traffic or
apartments, there was no compromise. The Chair just decided that it was not being
productive and that we would just come back to the full commission and punt; I'm sorry,
we tried".
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Commissioner Jackson - "I want to clear up some numbers. Glenn, we saw a slide from
the neighborhood that showed that when this deal was put together, it reduced the office
square footage from 1.6 million square feet of office on this site to 1 million square feet;
then I heard from another speaker that Hill Partners, on their site alone has 1 million
square feet and this particular site has 300,000 square feet, is that right?"

Mr. Rhoades - "I think when that was discussed they were talking about negotiations that
went on back in the 80*s".

Commissioner Jackson - "Yes",

Mr. Rhoades - "In '881 was 17 yrs old, I don't remember anything"... [Laughter]

Commissioner Jackson - "I think the better question to ask is, the total office that Hill
Partners siwharand this site,*what is that total square footage?"

Mr. Rhoades - "I just know that this site has 321,000 of office and retail; I don't know
what the other site has".

Commissioner Baker - "Commissioner Whaley, you have been indirectly involved in the
Hill Partners square footage...."

Commissioner Whaley - "Why not ask Mr. Lanehan or Mr. Drenner?"

Mr. Drenner - "The portion that's built is 27,000 feet of retail; what is unbuilt and
approved is 774,000 feet of office".

Mr. Ldnehan - "I agree".

Commissioner Martinez - "I want to thank all the individuals who came out this evening
and who has been involved in their neighborhood". Commissioner Martinez commented
and praised the neighborhood; Mr. Martinez spoke about the neighborhood he grew up
in. "I make a motion to deny the zoning change".

Commissioner Pinnelli - "I'll second. I feel like this is a big change in use of the land; I
can see why it passed the environmental board, but I do feel that this is a change in use
and that it should come under current regulation".

Commissioner Jackson - "I'd like to make a substitute motion. I want to thank all of you
here; as contested as this case has been; it's been civil here tonight and through emails. I
appreciate the vain in which that was offered, they were well written. I would like to
make a substitute motion that we zone the property SF-6 and it be developed under SF-6
development regulations; that there be a maximum of 323 units on this 31 acre site. A
height limitation of 45-feet; they be allowed to develop with one site development
permit; the maximum building coverage be limited to a maximum of 20% impervious
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cover; limited to 35%; no parking within the front yard setback so you have a buffer
between Westlake Loop and the development; incorporating all the environmental board
conditions. This project be responsible for or be defined in the restrictive covenant, as
the Phase 3 roadway improvements; I'm saying that the applicant has to construct that
intersection whether there is sufficient fiscal posted or not; they are responsible for the
remaining cost to construct that intersection. And that intersection is constructed prior to
the CO on this site; the Loop 360 and Westlake intersection, what's defined in the Phase
3 improvements of the covenant. As the agreement requires, they construct Westlake
Drive from Royal Approach to Loop 360, that they construct an alternate entry to St.
Stephen's school via Way Maker Way; I'd like to impose that they have to do a traffic
signal, but that has to be warranted by TxDot. That the applicant installs the traffic
improvements on Royal Approach and Westlake Drive to prohibit the turning movement
back into the neighborhood; that the TIA be revised to reflect the new Way Make Way
intersection and that this provide a reduction of traffic back into the neighborhood and
that it is approved by the city staff.

Commissioner Rabago - "I'll second the motion".

Commissioner Jackson - Spoke to his motion.

Commissioner Baker - "Would you include in your motion; the SMART Housing and
the Affordable Housing that's volunteered by Mr. Drenner?"

Commissioner Jackson - "Yes".

Commissioner Rabago - "I certainly would accept that".

Mr. Rhoades - "Just to clarify, we are still going from PUD to PUD; what could be said
is that you wish to go from PUD to PUD with SF-6 developments regulations and all the
conditions".

Commissioner Jackson - "Yes, sorry I wasn't clear there".

Commissioner Rabago - Spoke to her second to motion.

Commissioner Hammond - Spoke in opposition the motion.

Commissioner Gohil - Spoke in favor of the motion.

Commissioner Donisi - Spoke in favor of the motion.

Commissioner Whaley - Spoke in favor of the motion.

Commissioner Baker - Spoke in opposition to the motion. "I don't know of anything that
has been more difficult; as this came forward, it didn't get any easier, it got worse. I have
respect for everyone who spoke. Mr. Linehan and I do not agree on a lot of things, but I
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have never had reason to question his honesty and his credibility. I think for a
neighborhood, I think there is a degree of predictability that should be anticipated. I live
on a neighborhood that's on SF-3 and the lots are sufficient size, but you could have a
duplex, there's deed restrictions, so you can't. If someone is going to try to build a
duplex, they are going to hear from me because I bought that with the understanding, I
know it and they should have known it. I don't know how it changes from preliminary to
final with the land use-issue; if we have to approve a preliminary'as it Is": Ms. Baker
continued to speak on the motion. "If I lived in that neighborhood, I probably would be
in the opposition tonight to the proposal".

Mr. Rhoades, staff - "I'm sorry, this motion here covers only Item #10, which is the
zoning; there's still Item #11, which deals with the RCA Amendment".

Commissioner Baker - "Yes, I understand".

Motion carried; vote 5-4.-

ITEM #11

Commissioner Baker - "I'll ask-both Mr. Drenner and Ms. Crocker if they wish to speak
on the amendment to the RCA?"

Sarah Crocker - "All the conditions are all in the restrictive covenant".

Commissioner Jackson - "We are about to make a motion on the restrictive covenant".

Commissioner Baker - "Is there a motion?"

Commissioner Martinez and Gohil moved to close the public hearing.

Commissioner Jackson - "For Item #11; I make a motion to amend the existing
restrictive covenant to .bring them into conformance with our action we just took,
amending the PUD".

Commissioner Rabago - "Second".

Motion carried. (5-4)

COMMISSION ACTION: JACKSON, RABAGO
MOTION: SEE ABOVE, UNDER EACH CASE.
AYES: RABAGO, GOfflL, JACKSON,

WHALEY,DONISI
NAY: HAMMOND, MARTINEZ, BAKER,

PINNELLI

MOTION CARRIED WITH VOTE: 5-4.



FIRST AMENDMENT TO RESTRICTIVE COVENANTS
DAVENPORT RANCH WEST PLANNED UNIT DEVELOPMENT

Section Four; City of Austin Case NO. C814-88-0001

Owner: Hie Protestant Episcopal Church Council of the Diocese of Texas

Address: 2900 Bunny Run, Austin, Texas 78746

City: The City of Austin, a home-rule city, municipal corporation and political
subdivision of the State of Texas, in Travis County, Texas.

City Council: TTie City Council of the City of Austin

Consideration: Ten and No/100 Dollars ($10.00) and other good and valuable
.:i^«- ^. Consideration paid by the Owner to the City of Austin, the receipt^and

sufficiency of which is acknowledged.

WHEREAS, The Protestant Episcopal Church Council of the Diocese of Texas (the
"Owner"), as owner of approximately 31.844 acres of land (the "Owner's Property"), located in
the Davenport Ranch West planned unit development, (the "Davenport PUD"), wishes to amend
the Restrictive Covenants being more particularly described in Volume 10909, Page 1658,
recorded in the Real Property Records of Travis County, Texas, (the "Restrictive Covenants"),
which impose certain restrictions and covenants on the Davenport PUD.

WHEREAS, the Owner's Property is more particularly described by metes and bounds in
Exhibit "A", incorporated into this amended covenant;

WHEREAS, the Owner of the Property, on the date of this First Amendment to
Restrictive Covenants (the "Amendment"), desires to amend the Restrictive Covenants as to the
Owner's Property only.

i .1 .
WHEREAS, the City Council and the Owner agree that the Restrictive Covenants should

be amended as to the Owner's Property only.

NOW, THEREFORE, for and in consideration of the premises and mutual promises, covenants,
and agreements hereinafter set forth, the City of Austin and the Owner agree as follows:

1. Article 1.10 of the Restrictive Covenants is amended as follows:

Commercial use within the Property shall be limited to the commercial portions of
the Property (as identified on the Concept Plans). The remainder of the Property^
with the exception of Block D. Lot 1 and Block E. Lot 16. shall be developed for
single family residential uses. Only condominium uses are permitted on Block D,
Lot 1 and Block E. Lot 16 of the Owner's Property.
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2. Except as expressly provided for in this Amendment, each and every one of the terms,
conditions, and provisions of the Restrictive Covenants, as set forth in the Restrictive
Covenants, shall continue in full force and effect on and after the effective date of this
Amendment.

3. The City Manager, or her designee, shall execute, on behalf of the City, this First Amendment
to Restrictive Covenants for Zoning File No. C814-88-0001, as authorized by the City
Council of the City of Austin. This First Amendment to Restrictive Covenants shall be tiled in
the Official Public Records of Travis County, Texas,

EXECUTED this day of , 2005.

OWNER:

The Protestant Episcopal Church
Council of the Diocese of Texas

By:
Robert J, Biehl, Assistant Secretary

CITY OF AUSTIN:

By:
Laura J. Huffman,
Assistant City Manager,
City of Austin

THE STATE OF TEXAS §
§

COUNTY OF TRAVIS §

This instrument was acknowledged before me on this the day of
, 2005, by Robert J. Biehl, Assistant Secretary, of The Protestant Episcopal

Church Council of the Diocese of Texas, on behalf of the church council.

Notary Public, State of Texas
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THE STATE OF TEXAS ft
ft

COUNTY OF TRAVIS §

This instrument was acknowledged before me on this the day of
., 2005, by Laura J. Huffman, as Assistant City Manager of the City of

Austin, a municipal corporation, on behalf of said municipal corporation.

Notary Public, State of Texas

AFTER RECORDING RETURN TO:

City of Austin Law Department
PXX Box 1088
Austin, Texas 78767
Attn: Diana Minter, Paralegal
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